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INNOVATION AND THE FUTURE 


THURSDAY, J ULY 15, 1999 

House of Representatives, 

Committee on Commerce, 
Subcommittee on Energy and Power, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
2123, Rayburn House Office Building, Hon. J oe Barton (chairman) 
presiding. 

Members present: Representatives Barton, Largent, Burr, Rogan, 
Shimkus, Wilson, Pickering, Fossella, Bryant, Ehrlich, Hall, 
McCarthy, Sawyer, Markey, Pal lone, and Wynn. 

Staff present: Cathy Van Way, majority counsel; Curry Hagerty, 
majority counsel; and Rick Kessler, minority professional staff. 

Mr. Barton. If everyone could find a seat, we are told that Con- 
gressman Hall is going to be a little bit late and we are going to 
go ahead and convene the hearing. 

The Chair would recognize himself for an opening statement. 

I would like to welcome everyone to today's hearing on electricity 
utility restructuring. Today's hearing will focus on competition and 
innovation. 

This will likely— and I think you all would say "thankfully"— be 
our last day of oversight hearings on this subject. Next Thursday 
we will hold our first day of legislative hearings on a bill that is 
being drafted literally as I speak, and I hope that everyone, mem- 
bers and witnesses alike, will come prepare to discuss specifically 
what should and should not be include in a comprehensive Fed- 
eral restructuring bill. 

Today's hearing is a good transition for future legislative hear- 
ings because it shows us the possibilities that the future holds for 
electricity consumers if we in fact allow competition to flourish. 

We would not even be here discussing retail competition were it 
not for the technological advances of utility interconnections and 
the ability to wheel power. 

The ability to wheel power, coupled with legislative and regu- 
latory changes in PURPA, the Energy Policy Act, and FERC Order 
888 have radically changed the way we think about generating, 
transmitting, and distributing electricity. 

Consumers have benefited from those changes already through 
lower prices. It is increasingly clear that there are no technological 
barriers to opening up the retail electric system to competition. 

With the convergence of the utility industry with other tech- 
nology such as the Internet, the benefits consumers will see will 
not just be limited to price. 


( 1 ) 
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Already this year we have heard from electricity providers mar- 
keting electricity over the Internet, Internet companies providing 
consumers with price and other information about electricity, and 
companies developing new ways to transmit electricity more effi- 
ciently. 

Investor, municipally, and cooperatively owned utility companies 
are investing in distributing generation and looking for ways to 
package services like long distance telephone service, cable tele- 
vision, Internet, and home security, along with their traditional 
product of electricity. 

At today's hearing we hope to hear about a few of the innova- 
tions that are around the corner. Some are directed at generating 
electricity in ways that are cleaner, more efficient, and less expen- 
sive. Other technologies are being developed on the consumption 
side such as meters that can read in real time how much individual 
appliances are consuming, and smart appliances that can be con- 
trolled from remote locations. 

An open marketplace encourages individuals and companies 
alike to invest in innovation. As retail competition sweeps the 
country, this trend will only increase. 

However, as we consider Federal restructuring legislation, our 
task is to make sure that the marketplace is as open as possible, 
that there are no barriers to these types of innovations, and others 
that we may not know of yet, from reaching the marketplace. 

If we are not careful, we can stop innovation in its tracks. I am 
especially interested to hear from today's witnesses about what 
provisions need to be included in a Federal restructuring bill to 
allow innovation to grow and continue to bring the benefits of elec- 
tricity to consumers. 

Again, I welcome everyone, especially our two panels, today to to- 
day's hearing. I am sure that everyone in attendance today will 
find it very informative. 

Would the gentleman from New J ersey wish to make an opening 
statement? 

Mr. Pallone. Thank you, Mr. Chairman. 

This hearing is especially timely from my perspective because in 
my District and other parts of New J ersey in the Northeast we just 
experienced a series of blackouts and brownouts. 

These occurred, in part, due to old, out-of-date equipment which 
needs to be replaced with new, more efficient and more reliable 
technology. 

We also need to emphasize conservation and provide incentives 
for alternative and/or backed up forms of power that rely less on 
the power grid and reduce the burden on the grid. 

I n addition, in order to spur growth and have our industries com- 
pete in the domestic and international marketplaces, innovation in 
technolpgy will be increasingly necessary. 

Utilities and other companies such as we will hear from today 
are working to develop products and services to provide consumers 
with more reliable service in a cheaper and more efficient manner. 
Removing barriers that preclude or inhibit competition is critical to 
achieving these goals. 

I have continually supported tax credits and other incentives for 
weatherization programs, renewable energy, voluntary energy effi- 



3 


ciency programs for homes, buildings, et cetera, and will continue 
to do so. 

We must make sure we provide affordable power that is reliable 
and efficient for all consumers. By doing this, we will improve pro- 
tection of air quality and our natural resources, as well. 

The experience in my District highlighted the real need to bring 
new technologies to market as quickly as possible. For example, 
hospitals, police, and fire stations could use distributed generation 
as backup power sources to make their own energy service more re- 
liable. 

To this end, incentives to promote distributed generation and re- 
newable energy technology such as are included in the administra- 
tion's bill would be worthwhile, in my opinion. 

Superconductivity is another method that would facilitate power 
transmission and reduce the amount of energy needed by maintain- 
ing more power as it travels across the power lines. Therefore, I 
would support efforts to provide increased funding for research and 
development for superconductivity. 

Implementing innovative methods in technologies would increase 
system reliability as well as the efficient use of energy, and thereby 
reduce impacts to the environment and lower costs for consumers 
and industry alike. And so we would have a win/win situation all 
around. 

I will be introducing a bill probably next week that also will pro- 
mote energy efficiency and renewable energy technologies, and in 
particular my bill aims to increase the use of fuel cells and other 
emerging technologies. 

I look forward to hearing from our witnesses and working with 
them and other members of this committee to promote these excit- 
ing technologies. 

Thank you again, Mr. Chairman. 

Mr. Shimkus [presiding]. I thank the gentleman from New J er- 
sey. 

I would just like to welcome the panel also. I have been on the 
committee for 3 years, and energy deregulation has been probably 
one of the consuming things that I have been doing as a Member 
of Congress. It has really changed even in the 3 years that I have 
been here. 

It is really an exciting time. I have been able to watch industry 
as industry is repositioning itself to meet this new era. We are 
working aggressively in a way that is much different than I have 
experienced in even other subcommittees as far as having a work- 
ing group. 

As many of you know, we have been sitting down across the aisle 
with the chairman and the ranking member working on energy 
dereg, and that is why this hearing is so important today to make 
sure we have our sights not just on the present but continuing on 
into the future. 

I appreciate the comments from the gentleman from New j ersey 
because about this time last year in the Midwest we experienced 
the high price spikes. But I am encouraged by the fact that the 
market really is responding quickly as we see new generation pro- 
jected in the Midwest. 
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As many of you who have been following the issue know, part of 
the working group's main concern has been also on the reliability 
in the transmission system and to make sure that, as we enter this 
new era, that the power is able to be transmitted and received from 
a lot longer distances than under the old regional monopoly system. 

That is where I think technology is going to be exciting, too, be- 
cause it is going to open up a new arena that helps us to continue 
to start thinking outside the box, which is difficult when you are 
trying to learn about the box. It is more difficult to think outside 
the box if you are spending a lot of time just trying to understand 
the box to begin with. 

So that is why I look forward to the hearing today. With that, 

I would like to yield to the ranking member. Congressman Hall, 
from T exas. 

Mr. Hall. Mr. Chairman, I thank you. I thank you for the hear- 
ing. 

We have pretty well come to understand or to believe that we are 
nearing the last of the hearings on electrical restructuring, if some 
of the rumors that I hear and some of the direct information that 
I get, we hopefully are approaching a time when we will really get 
down to business and start putting stuff together where you men 
and women can look at it and advise us and help us. We thank you 
for the help you are going to do for us today. 

The issue today is innovation and change in the future. As I look 
over the witness list, for the most part I see names of companies 
that I am not terribly familiar with, or have not been but am hon- 
ored to be. This is really, Mr. Chairman, a slice of the new face of 
the electric utility business. Broadly defined, they are the 
innovators, the technologists, people who dare to probe and want 
to deliver. 

I think some of the creative thinkers are looking at this business 
in new and different ways and seeing possibilities for services and 
efficiencies that have not been seen before. 

So I am anxious to listen to the testimony here today. I think we 
need to understand their position a little bit better and the oppor- 
tunities and the barriers that they see and how we can remove 
some of those barriers and how we can work with them to help 
them bring their products, their technologies, and their services to 
the marketplace, which is the goal of the legislation we are at- 
tempting to write now. 

I want to welcome two witnesses from T exas to the subcommittee 
today. Ken Randolph, who I am very proud of. He is with Dynegy 
in Houston, whose companies has been one of the leaders in mar- 
ket innovation first in natural gas and now in electricity. So he is 
pretty well spanning the globe for us. 

I also welcome General Phi I bin. We are honored to have you 
here, of Media Technologies. I think he lists his address as Ever- 
green, Colorado, but a lot of Coloradans complain that Texas has 
taken over Colorado. 

And the truth is, Colorado is inhabited by people from Iowa who 
do not want any more Texans. 

Although this complaint has been made. Media Fusion is a com- 
pany that I think is headquartered in Dallas 

Mr. Philbin. Yes, sir. 
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Mr. Hall, [continuing] which is just 15 miles behind Rockwall's 
water tower. You're just right down the road from us there. You 
certainly got your start there, and recently opened a research facil- 
ity at the Stennis Space Center in Mississippi. 

So there are a lot of good things that are going on. So, Chip Pick- 
ering, wherever you are, we will have to share credit with Texas 
for Media Fusion and its startup. It looks like it has some great 
prospects for revolutionizing the delivery of broadband services by 
means of the electric grid. 

Mr. Chairman, as a footnote and as a member of the Science 
Committee, I might also add that Media Fusion's arrangement to 
conduct research at NASA's Stennis Center is a very good example 
of what this committee and what the Science Committee in this 
Congress has tried to do, to get this example of public and private 
sector working together to bring facilities and I guess brain power 
together to yield benefits for all of us. 

I am looking forward to the testimony today, and I yield back the 
balance of my time. 

Mr. Shimkus. With that, we will move to Congressman Ed Bry- 
ant, the Gentleman from Tennessee. 

Mr. Bryant. Thank you, Mr. Chairman. 

I want to thank this committee, as our ranking member said, for 
having so many hearings on this very important issue. Certainly 
today is a little bit different approach than what I am used to see- 
ing. I am fairly new to the committee and look forward to hearing 
the testimony from both panels. 

It was a late night last night. I think we finished voting after 
midnight. So there are probably several of our colleagues who have 
not started moving around very fast today, and we apologize for 
that. 

Also, I know from my own standpoint I will have to leave and 
go to another subcommittee meeting very shortly on another very 
important issue of health care. Then, beyond that, to another meet- 
ing on TVA which is, as most of you would expect, is a very impor- 
tant issue to Tennessee as we begin to talk about not deregulation 
but restructuring. We are probably going to re-regulate in whatever 
we do. 

But I think it is important to have you gentlemen here today. I 
have reviewed some of the statements, and I intend to review all 
of the statements and listen to as many of you as I can. 

I am particularly interested in the second panel, the homeowners 
and the home builders and what they are saying about this. Again, 
this is not a stranded cost issue, but I notice the homeowners' rep- 
resentative talks about the effect, in reality not in theory, of what 
is actually happening in California with stranded costs and some- 
thing of a negative impact there. 

But I think the home builders are talking about how Congress 
should help out with innovation and the ways that we can perhaps 
incentivize in the tax code, and kind of get out of the way and let 
things happen and not be an obstructionist in any way. 

I think, as technology develops and your ideas are out there, we 
as a Congress do not need to stand in the way, and certainly health 
care is another area where the technology is so far ahead of us in 
Congress right now that we just need to sit back and listen and 
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then be prepared to take your advice very wisely given and use it, 
again not to be a hindrance, but to let you folks work. And hope- 
fully in the end certainly the country will benefit by it. 

With that, Mr. Chairman, I look forward to this and yield back 
my ti me. 

Mr. Shimkus. The gentleman yields back his time. 

The Chair now recognizes the gentleman from California, Mr. 
Rogan, for an opening statement. 

Mr. Rogan. Mr. Chairman, thank you. 

I do have an opening statement. I ask unanimous consent of the 
committee that I simply have it introduced for the record. It would 
be redundant of me to keep delivering the same opening statement 
every time we have one of these hearings. I am a great supporter 
of deregulation. My State of California is one of the leaders in that 
effort. But rather than bore everybody with my same pronounce- 
ments, I simply ask unanimous consent to insert it into the record. 

Mr. Shimkus. Is there objection? 

[No response.] 

Mr. Shimkus. Without any objection, so ordered. 

[The prepared statement of Hon. J ames Rogan follows:] 

Prepared Statement of Hon. J ames E. Rogan, a Representative in Congress 
FROM THE State of California 

Mr. Chairman, I thank you for holding this hearing on how our growing tech- 
nology industry can enhance our efforts to promote a competition-based electricity 
industry. 

I would also like to share my appreciation for each member of today's panels. You 
represent the many companies which can make the power industry thrive through 
innovation and competition. Without the high technology developments generated 
over the past several years, our economy would not be thriving. I look forward to 
seeing the ingenuity of our high-technold^ industry help prepare the electricity in- 
dustry for the next millennium. 

As you know, California is often at the forefront of business and public policy in 
America. Southern California's high-technology industry continues to provide a 
major boost to our national economy and serves as a leader in software and techno- 
logical advancements. In addition, in 1996, California passed electricity restruc- 
turing legislation when I was Majority Leader in the State Assembly. 

Our state's leading technology businesses, in combination with our efforts to cre- 
ate a competitive electricity industry, will provide Californians with greater options, 
reduced electricity rates, and increased access to the best electricity services. It is 
my hope that this hearing will demonstrate how the rest of the nation can benefit 
with this type of partnership between a competitive electricity industry and a vi- 
brant technology industry. 

In addition, I am interested to learn more about how software products can im- 
prove electricity services for consumers. It is my hope that Mr. D'Alessio's testimony 
will discuss exactly how utility companies that are deregulated benefit from the type 
of software his company, iSoft, produces. Further, I am curious to know how web- 
enabled billing can enhance a competitive electricity industry. 

Again, Mr. Chairman, I appreciate your ongoing efforts to explore every aspect of 
electricity restructuring policies. I look forward to hearing the testimony of the wit- 
nesses. 

[Additional statement submitted for the record follows:] 

Prepared Statement of Hon. Tom Bliley, Chairman, Committee on Commerce 

Mr Chairman, I want to commend you for holding this hearing today on competi- 
tion and innovation. The issues we will consider today and how we ultimately deal 
with them can have far-reaching and long-lasting impacts. Over the next few weeks. 
Congress can act to either encourage or stifle innovation in retail electricity mar- 
kets. 

I know that with you at the helm we will pass legislation that will foster innova- 
tion. Consumers will surely benefit from new value and conveniences in the new re- 
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tail marketplace for electricity. New technology reduces costs and increases options 
for residential, commercial and industrial consumers. In crafting comprehensive 
electricity legislation we must unleash competition and innovation to have a pro- 
found impact on products and services available to American electricity consumers. 

As in the telecommunications industry, once competition begins to be unleashed, 
innovation flourishes. Telephone consumers now have digital phones with voice 
mail, call waiting, text messaging, and even games. They can pay for using those 
phones according to usage or with a flat rate for both local and long-distance calling. 
No more black rotary phones, if anyone can still remember them. 

Similarly, innovation in the electricity sector is happening at every level: genera- 
tion, transmission, distribution, and at the point of consumption. In the future con- 
sumers may be able to buy electricity from the supplier of their choice tailored to 
their own particular situation rather than being forced to buy the only package of- 
fered from the monopoly allowed to serve their street. 

Like the telco's of yesteryear, the utility industry is not accustomed to providing 
consumers with new choices, money-saving services, or bonuses to increase customer 
satisfaction and convenience— at least not until the onset of competition. Now with 
retail competition upon us all types of suppliers are beginning to explore and bring 
to consumers new technologies and find ways to package services in ways that fit 
the needs of individual families or businesses. 

New opportunities and products will have a direct relationship on American con- 
sumers and American competitiveness. Giving consumers what th^ want, at a price 
they can afford to pay will open markets, create a new pool of skilled jobs and cut 
prices for America's hottest commodity— electrical power. 

The role technology plays in reducing costs and increasing options for residential 
consumers is central to the Subcommittee's consideration of legislation. As we de- 
velop bipartisan consensus we must put in place strong provisions that assure that 
there are no barriers to keep out new entrants and innovators in electricity mar- 
kets. 

Mr. Chairman, I look forward to hearing the testimony. 

Mr. Shimkus. Now we will move to the panel. 

There are some benefits to not having a lot of members present. 
You do not have to sit through all the opening statements and we 
can go straight to the panelists. 

So I would like to recognize for 5 minutes, and as is the process 
here in the Commerce Committee, your full written statements you 
have already submitted, we would like for you to attempt to sum- 
marize conversationally with us for 5 minutes and then we will 
have a chance for a round of questions after the panel has con- 
ducted the testi mony. 

So I would like to recognize Mr. Ron Perry, President of Com- 
mercial Energy of Montana, and again for 5 minutes. You may 
begin. 

STATEMENTS OF RONALD L. PERRY, PRESIDENT, COMMER- 
CIAL ENERGY OF MONTANA; GARY MITTLEMAN, PRESIDENT 

AND CEO, PLUG POWER; KENNETH E. RANDOLPH, SENIOR 

VICE PRESIDENT AND GENERAL COUNSEL, DYNEGY, INC.; 

EDWARD J. PHILBIN, FORMER CHAIRMAN, FEDERAL MARI- 
TIME COMMISSION AND FORMER CHAIRMAN, INTERSTATE 

COMMERCE COMMISSION; AND THOMAS A. TRIBONE, EXECU- 
TIVE VICE PRESIDENT, AES CORPORATION 

Mr. Perry. Thank you, Mr. Chairman. 

I am grateful for the invitation to address you and your col- 
leagues today. Thank you for the opportunity. 

My name is Ron Perry and, with my wife Barbara, we founded 
Commercial Energy of Montana in 1997. Commercial Energy is a 
small, customer-focused marketer of natural gas and electricity in 
Montana. 
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Our company is an aggregator of the local mom and pop gas pro- 
ducers of northern Montana. This model is very similar to how 
Dynegy was started about 12, 13 years ago by Mr. Watson. 

We are different from other aggregators in that we market di- 
rectly to the end-use customer. From our point of view, electricity 
competition in Montana has been a great success. In 2 years. Com- 
mercial Energy has become Montana's largest non-utility-affiliated 
energy marketer. 

Our customers are a cross section of Montana. We serve over 90 
percent of the eligible hospitals in the State, the best hotels in 
every city including Glacier Park Lodge, Hooterite Colonies, small 
manufacturers, dry cleaners, even branches of national chain 
stores. 

We are talking with the irrigation districts to help our farmers 
lower their costs of energy in running their rural farms in Mon- 
tana. 

In fact, in total we provide energy for more than 40 percent of 
the eligible gas businesses in the State and for more customers 
than any active electricity marketer in the State of Montana. 

Our success is due in part to the fact that Montana was the first 
low-cost-of-power States to deregulate. That decision has been very 
good for us and for our businesses. 

During the first 2 years of operation, our customers have saved 
over 30 percent on their natural gas bills. They have also saved 5 
to 10 percent on their electricity bills based on how much risk they 
were willing to assume in the marketplace. 

For one of our rural hospitals, a 100-bed hospital, that means 
saving about $25,000 a year. That is just the beginning. 

We believe that deregulation creates new jobs and opens up a 
$500 billion industry to customer choice. That will be a diverse and 
dynamic competitive market with a variety of market segments for 
providers to focus on. 

Entrepreneurial firms like ours understand these segmentations, 
whether it is industrial customers, residential customers, or com- 
mercial accounts. And we even understand the geographic market 
segments. 

We choose the segments that offer the best returns. The fact that 
Montana is a rural State tells us a lot about how these energy mar- 
kets are actually going to function, especially when we think that 
half the population lives in these States. 

Large businesses, including the largest power suppliers, will con- 
centrate their work in the 40 metropolitan areas. That is under- 
standable. But in places like Montana we do not have 20 different 
marketers on television and radio and on the telephone espousing 
their virtues. 

That does not mean there is not competition. All it means is that 
business is conducted in a different way. It is personal, and those 
relationships are more important than just simply having the low- 
est price. 

I would remind the committee that the world's largest retailer 
did not start in Flouston, Texas, or New York City. Wal-Mark start- 
ed in a little town called Bentonville, Arkansas, that we had never 
heard of, but they did it in an entrepreneurial way and came out 
of nowhere. 
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That is what is going to happen with energy, we believe. 

Our company looked at the energy market that way. We realize 
that that customer relationship is the key. The advantage of an 
open market is that you can have real product integration as well 
that breaks down traditional lines. 

We started with a natural gas relationship and leveraged it to 
an electricity relationship. We understood that to grow we need to 
add these revenue streams to our company. 

In the future, that might mean consumers will buy energy from 
the same company that provides them their Internet service. Or it 
might mean that their Internet provider sells them energy. Or it 
just might mean Microsoft takes us all out of the business. But 
even through all that, maybe even buy it through your local supply 
store. 

For the residential market, there is another intriguing oppor- 
tunity. Because of the I nternet and the grocery store, the only two 
places we actually go to buy anything anymore, they open up whole 
new opportunities, whether Amazon.com puts one more page in 
their web and forms an alliance with Dynegy is one option. 

Similarly, Proctor & Gamble could become a competitor, pack- 
aging power in different boxes, a green box, a coal box, and a cheap 
box, and put it on a grocer's shelves. 

Those are the types of options that deregulation allows us to 
think about. We see these possibilities. That is why we are com- 
mitted to working with our customers establishing a business rela- 
tionship and developing a quality of service that lowers their total 
bill. 

We can do it in a number of ways. We have done it without tech- 
nology. We have done it more on a customer service level. For ex- 
ample, we help customers choose the most efficient fuel source, 
whether it is natural gas or electricity. 

We allow them to weigh the advantages of onsite generation, 
which many hospitals are considering. And we help them find new 
efficiencies in transmission distribution metering. 

Mr. Chairman, that is the type of innovation you get in a deregu- 
lated market. In our experience, that innovation works best when 
it is left alone. 

You cannot mandate a company to be creative. All you can do is 
give us the freedom to create these market opportunities and we 
will show up. 

Does that mean we are out of time? 

Mr. Shimkus. We are not real hard core. I mean, if you have got 
one or two more 

Mr. Perry. One page. 

Mr. Shimkus. Again, just summarize real quickly if you have an- 
other point you want to make. 

Mr. Perry. We need a little bit of help on the Federal level in 
a couple of areas. 

One is in FERC's rulemaking. They need to be open to market- 
based alternatives rather than cost-based alternatives. For exam- 
ple, in our energy imbalancing. We are working with that in Mon- 
tana. 

A second is net metering of customer-sited generation so that we 
have more distributed generation in the grid. Because local utilities 
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tend to oppose that. And so a Federal mandate allowing that power 
to flow back in would be helpful. 

And third is connectivity. Chairman Hecker from the FERC ad- 
dressed this in an earlier hearing, the idea being that the grid has 
to be a grid and it has to be nationwide. It cannot be regional. 
Those are three recommendations that we make. Thank you. 

[The prepared statement of Ronald L. Perry follows:] 

Prepared Statement of Ronald L. Perry, President, Commercial Energy of 

Montana, Inc. 

I. THE FUTURE OF ENERGY DEREGULATION 

Montana is the first "iow-cost of power" state to dereguiate in the country. My 
discussion wiii focus on how Montana might serve as a beacon of both the successes 
and potentiai pitfaiis of competition. Based on that experience, we see three criticai 
strategies that wiii evolve as electricity deregulates: 

A. Market Segmentation 

B. Product Integration 

C. Quality of Service 

A. MARKET SEGMENTATION 

It is unlikely to see the large energy players in all markets, whether defined as 
geographic areas or types of users. Their cost of sales is simply too high to justify 
the effort. But we will see niche players created to satisfy any unmet needs. By defi- 
nition, that is how entrepreneurial companies are created, by solving some need ei- 
ther unseen or ignored by a company with the resources to address the issue. De- 
regulation will create many new jobs as people see the opportunity of a $500 billion 
industry opening to customer choice. We offer Montana as a good example. 

1. User Segments 

In Montana, just like nationally, electricity consumption is divisible about 40/40/ 
20 between industrial users, residential users, and commercial businesses. 

• Industrial users benefit from aggressive pricing from four regional suppliers 

(lllinova, Enron, Idaho Power, & Avista). These users rely almost completely on 
price in making their decisions and exhibit little brand loyalty, typically bidding 
one year contracts. 

• Residential users have little knowledge of the process, lots of questions, and very 

small consumption. The potential gross profit for such an account might be only 
$40 per year. No significant inroads have been made by any marketer to date 
in Montana. 

• Commercial users are the smallest niche, but with the average customer using 

2,500 megawatts per year, (about $70,000 for the power each year) and an aver- 
age gross margin of $1.00 per megawatt, a direct sales effort is cost justified. 
In Montana, two companies compete for this segment, with CE owning the lion's 
share at this time. 

2. Geographic Segments 

Half of this country lives in rural America. However, big business does its work 
in the forty largest metropolitan areas. As we have seen in California, Georgia, 
Pennsylvania and the rest of the east coast, there is no lack of competitive activity 
in the urban areas. In Montana, we do not have twenty marketers on television, 
radio, and on the telephone espousing their virtues. But business might be done a 
little differently in these rural areas, where a personal relationship is far more im- 
portant than the cheapest price on a fax machine. Allstate sells homeowners insur- 
ance in these areas through its neighborhood office program, Edward J ones sells its 
brokerage services in a similar manner, and it wasn't that long ago that Wal-Mart 
only existed in these very same towns. 

B. PRODUCT INTEGRATION 

Commercial Energy's business model is premised on building a solid customer re- 
lationship. The question becomes how deep can we grow that relationship? Alter- 
natively, does the initial customer relationship have to come from an energy back- 
ground, or can it simply be based on trust and years of experience with a given ven- 
dor? 
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1. Business Segment 

Commercial Energy first created a natural gas supply relationship, and leveraged 
it to include electricity. A small market such as Montana r^uires this growth to 
extract as many relevant revenue streams as possible to justify the cost of a direct 
sales and marketing effort. It may be possible for us to cost-effectively provide long 
distance and internet services to these same customers. But there are also cor- 
ollaries: A company with a pre-existing business relationship, such as its internet 
service, could leverage back to energy. If Microsoft, with its strong emphasis on cor- 
porate customers, decided to pursue energy, what or who could impede its progress? 
And that avenue has virtually no geographic impediment. By the same token, small 
businesses may find their local business supply store, aka Staples or Office Max, 
a more than eager supplier. 

2. Residential Segment 

So if we speak of the customer relationship, we must glance at the residential 
user. They have two consistent shopping venues: The grocery store and the internet. 
The internet is almost too easy: Amazon.com simply adds electricity to its books and 
videos. It creates a relationship with a large trading house like Enron and captures 
a portion of the market, and probably the portion that is the most likely to buy com- 
petitive energy early. On the other hand, Procter and Gamble can be a formidable 
competitor, and if they decided to package green power, next to coal power, next to 
cheap power on your grocer's shelf, you have another simple channel to reach the 
customer. 

C. QUALITY OF SERVICE 

At Commercial Energy, we believe that the Quality of Service will become the 
beacon that our customers judge us by, not our price. In Montana, we are seeing 
companies offering just energy consulting services while owning no energy, suppliers 
wanting to just wholesale their power to the retail marketer, and energy managers 
like Commercial Energy, that offer both. To us. Quality of Service is all about that 
commitment to lowering the Total Energy Bill. But there may be many iterations 
of this concept, for instance: 

1. BTU Management 

By leveraging sales of both electricity and natural gas, suppliers can offer to assist 
customers in using the most cost-effective fuel source. To be truly effective, some 
will go as far as to assist customers in lowering overall consumption through per- 
formance contracting. In this manner, deregulation will actually foster energy effi- 
ciencies and conservation, by using the market as the price signal. Qne of the unfor- 
tunate implications of bundled utility service is that it has in the past encouraged 
uneconomic usage by not sending the right price signals to customers. Detailed bills 
put that information in a customer’s hands, and the rational ones will act on it. 

2. Customer Sited Power Generation 

Detailed bills also provide a customer and his supplier with the information need- 
ed to decide if making power on-site is a preferred alternative to purchasing off the 
grid. We fully expect to see a revolution in on-site generation. When a customer 
pays $0. 05/kilowatt in a competitive environment, but can buy the engine, the fuel 
to run it, and maintain it all for less than $0. 04/kilowatt, that customer will make 
the investment. We are seeing our rural hospitals evaluate this option as a viable 
means of gaining a return on their investment in backup systems mandated by state 
and federal laws. From a national perspective, this redundancy of generation can 
diminish our reliance on the grid and system-to-system interconnects over the com- 
ing decade. 

3. Utility Cost Management 

I n rural areas like Montana, regulated Utility services (transmission, distribution, 
demand, and metering) comprise from 50% to 60% of the business customer's total 
bill. Ultimately, saving a customer a nickel on the utility side of the bill is far better 
than beating a competitor by a penny on the commodity. Commercial Energy creates 
services designed to fulfill this commitment of a lower Total Bill. 

4. Local Aggregators 

In Montana, the Montana Flospital Association (MFIA), the League of Cities and 
the Montana School Board Association have attempted to aggregate their members 
to competitively purchase electricity. As someone who grew up in southern Cali- 
fornia and worked in Miami, Chicago, New Qrleans, and Qrlando, I can say that 
people are far closer to their local governments here than in urban states, and this 
may offer some help of market alternatives for the residential customer. Let the gov- 
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ernment that is cicsest to the people develop market alternatives. They may best 
serve the will of the people. Montana has also passed a law allowing non-profit 
aggregators, such as our local Electricity Co-operatives, to be considered for the sup- 
plier of last resort function. This alternative has happened fully three years ahead 
of mandatory residential deregulation. All of these aggregators have the choice of 
buying on a more or less wholesale level from the national competitors. 

n. BARRIERS TO INNOVATION AND WORKABLE COMPETITION 

Innovation works best when it is left on its own. Creativity simply happens, it 
cannot be mandated. To date, the States appear to be learning from each other as 
they proceed to deregulation. We support the notion that any federal legislation 
should respect the laws of states that have enacted deregulation prior to the federal. 
But federal legislation can and should take a leadership role in promoting electricity 
deregulation to those states that may be slow to evolve. States should not be al- 
lowed to get in the way of their constituents because of unfounded fears that com- 
petition will not appear or protectionist attitude towards their incumbent utilities. 
The record in Montana is clear. Even rural states will benefit from deregulation. 
But there are issues that deserve consideration on a national level: 

A. COST-BASED FERC RULEMAKING 

The FERC must be encouraged to be more open to alternate methods of facili- 
tating competition. One example is the Energy Imbalance service whereby we settle 
each month on the relative over and under supply of power by marketer. By keeping 
this process simple allows new entrants, such as the local aggregators, to join the 
market without an overwhelming learning curve. To date, the FERC has stuck by 
its historical approach of cost-based ratemaking rather than allowing the market to 
creatively solve the problem. Montana Power has proposed settling these imbalances 
through a Cash-Out at the published daily rate. It is public, administratively sim- 
ple, and fair. This is the type of situation where an administrative agency should 
pull back and let a state experiment. If it fails, there are at least forty other states 
to try something different. I remind Congress that the administrative body that is 
closest to the people being regulated may well be the most effective (or credible) 
body to impose rules. 

B. LACK OF NET METERING OF CUSTOMER-SITED GENERATION 

Over twenty states already have laws allowing net metering of solar or wind pow- 
ered generators of less than 50 kilowatts. Local utilities typically oppose anything 
greater as it potentially diminishes their revenue recoveries. National legislation re- 
quiring that all electric utilities allow customer-sited generation of up to one mega- 
watt of natural gas fired generation would give real encouragement to the growth 
of sited generation. Local PSC's would provide access for the end user to sell any 
reasonable unused capacity back to the customer's marketer for redistribution with- 
out any additional transmission charges (probably within the citygate). Not only 
would this encourage development of distributed generation, it would also minimize 
our reliance on the national power grid. 

C. LACK OF REGIONAL CONNECTIVITY 

In Montana, we can only take electricity from the west and south, which limits 
are purchasing opportunities to about six generators. It also limits are ability to ar- 
bitrage power from other regions, or to take our power in lower priced months to 
other regions. An effectively competitive supply situation requires that markets not 
be artificially constrained. To Montana's north, no connections exist directly to Al- 
berta. To the east, we are hamstrung by the NERC's DC Interconnect, a vestige of 
the MAPP reigonal system tie to the WSCC region. The frequency synchronization 
is a problem that prevents volumes from flowing in marketable segments of less 
than 25 Megawatts. Intra-region reliability is important, but the federal government 
should be creating national connectivity, which creates a level playing field for all 
r^ions. The benefits are numerous. Building additional infrastructure would (1) fa- 
cilitate our exportation of power to Canada (Alberta deregulates] anuary 1, 2001), 
(2) provide lower priced power to rural Montana, (3) help in exporting Bonneville 
Power's cheap hydropower to eastern states, and (4) increase competition amongst 
generators for more workable competition. 

D. GROWING OLIGOPOLY POWER 

Customers want choice because that leads to better service. Flowever, as utilities 
have sold their generating assets, we are seeing a greater concentration of capacity 
in fewer hands. This may be cause for concern as these asset sales continue. Of 
greater concern to Commercial Energy are the attempts by the largest wholesalers 
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of power to impose overly stringent credit requirements on customers and market- 
ers. Curiously, these r^uirements are almost identical from one to another. One 
would expect a competitive market to develop competitive alternatives, especially 
companies so astute at managing risk. We have antitrust legislation in place, but 
it is not practical for a small company to fight a $1 billion plus marketer in federal 
court. Congress should make its intent clear that collusive practices will not be tol- 
erated. Banks lending policies are scrutinized by regulators, which has insured the 
stability of our banking system for sixty years. Possibly the Congress, through 
FERC or the Department of J ustice, should assume a similar responsibility for over- 
sight of the fairness of credit evaluations by the national marketers of the niche 
pi ayers. 

E. FEDERAL POWER SALES TO SMALL BUSINESSES 

As the current owners of the federal power systems at BPA and TVA, the federal 
government has the ability to encourage sales of power by these entities to deserv- 
ing small businesses. Commercial Energy is a certified FlUBZone Empowerment 
Contractor, yet it is not encouraged to buy from the Bonneville Power Administra- 
tion. To date, BPA has used even stricter credit standards than Enron Capital & 
Trade. It seems odd that a federal agency that gives preference to SBA vendors 
when it is buying goods and services cannot do the same when it is selling goods 
and services to SBA vendors. Using these federal assets in such a manner would 
be a great encouragement to the development of the small markets in the sur- 
rounding areas, whether that be Montana or Tennessee. When these systems are 
privatized, using the proceeds from the sale to pay for the costs of increasing the 
connectivity between the NERC Reliability regions suggested above is another 
means of enhancing competitive alternatives. 

F. STANDARDIZED LICENSING REQUIREMENTS 

We have seen our national competitors support standardized licensing require- 
ments of electricity marketers as a means to ease their entry into disparate states. 
On the surface, a template of licensing procedures might be helpful to states. Flow- 
ever, one of the risks of such an approach is that it may stifle the entrepreneurial 
companies that will emerge precisely because the process is unique state-by-state. 
That uniqueness deters the national competitors from establishing an early retail 
presence in a deregulating state, and instead forces them to concentrate on their 
wholesale opportunities. By leaving this flexibility with the states, we encourage the 
development of indigenous marketers, rather than a drain of cash to Flouston. Fed- 
eral legislation should set limits on how onerous the licensing requirements can be 
on marketers, but not set minimums. The goal must always be to develop workable 
competition, not perfect competition. 


SUMMARY 

Adam Smith advised us over two centuries ago to trust in the invisible hand of 
the marketplace. That invisible hand has served us well. The state legislatures are 
on the right track. Solutions are being formulated, jobs have been created, cus- 
tomers are receiving better service, and it works in places like Montana, where few 
thought it could. 

We at Commercial Energy of Montana are honored to have this opportunity to 
present our thoughts on the opportunities before us and the nation. If we can offer 
the committee any further details or data, please do not hesitate to ask. 

Mr. Shimkus. Thank you very much, Mr. Perry. 

Now we will move to Mr. Gary Mittleman, President and CEO 
of Plug Power from Latham, New York. 

Welcome. 


STATEMENT OF GARY MITTLEMAN 

Mr. Mittleman. Thank you, Mr. Chairman, and members of the 
committee, for inviting me here today. 

Fuel cells are going to change the world as we know it today. It 
is not a new technology. It is actually a very well-proven technology 
that has been used by NASA for decades. But now because of cost 
reductions this space-age technology can be made a reality right 
here on Earth. 
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What we are talking about is an energy machine, a box the size 
of a dishwasher that can go either in your basement or right out- 
side our house, something that can have a natural gas line or a 
propane line going into one side and enough electricity to power 
your whole house come out the other side. 

Because we are not using conventional means of making this 
electricity— it is not combustion; it is electrochemical— it does it in 
a highly environmentally friendly way, a very efficient way, and in 
a way that will save consumers money. 

I would be remiss at this point if I did not thank Congress for 
funding both the Department of Energy and the National Institute 
of Standards and Technology for the programs that they have un- 
dertaken in helping all of these distribute generation technologies 
become a reality. 

A few words about Plug Power. We started 2 years ago with 22 
people. We are now the Nation's largest fuel cell company employ- 
ing over 260 people. 

Our backers include Detroit Edison, Mechanical Technologies, 
Inc., Southern California Gas Company, and General Electric. To- 
gether with General Electric we will be distributing our product on 
a global basis. 

We are well on our way to making this real. A year ago we set 
up the first house using a fuel cell and we have been running this 
fuel cell completely independent from the grid, proving that this 
technology really does work. 

Fuel cells, in a lot of ways, are something like personal com- 
puters. It is a form of distributed generation and, just like personal 
computers did not replace the large mainframe computers, we do 
not believe that fuel cells will replace central station plants and the 
grid as we know it today. 

But we do think they are going to dramatically change the land- 
scape. 

J ust recently, and in fact we have heard again today about the 
severe heat waves that have hit the Northeast causing rolling 
blackouts and brownouts. The answer to solving these problems is 
not building more large central -station generating plants. 

It is not building more transmission and distribution towers. The 
answer lies with distributed generation. It lies with things like fuel 
cells that can help solve the problems as we go forward. 

What makes the fuel cell so exciting to us is several factors. One 
is its efficiency. On producing straight electricity it is about as effi- 
cient as anything else out there. It will produce at a 40 percent effi- 
ciency rate. But a fuel cell, because it is in the house, we can cap- 
ture the waste heat coming off the fuel cell and we can use that 
to help heat the home in the wintertime and produce hot water. 

When we do this, we are looking at efficiencies that will rival 80 
and 90 percent. 

Fuel cells will also greatly improve the reliability of electricity as 
we know it. Weather outages, whether they be from ice storms, 
lightening strikes, heat waves, that can take down power lines, 
that is not going to happen with the fuel cell in someone's house. 

Perhaps best of all, fuel cells are environmentally friendly. We 
are looking at a device that could make smog and acid rain a thing 
of the past. When it comes to carbon dioxide or greenhouse gases. 
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because of the higher efficiencies of fuel cells, we are looking at 
something that can cut the amount of greenhouse gases by one- 
half. And for the customer, we are looking at savings of up to 20 
percent. 

Mr. Chairman, to truly open our energy markets and give cus- 
tomers a real choice, we ne^ to break down some of the barriers 
that exist today. 

These barriers, such as interconnection and disconnect charges, 
could stop not only fuel cells but all forms of distributed generation 
right in their tracks. 

What we suggest is that we work together with our national labs 
and have a test bed of fuel cells across the country. We are talking 
about hundreds of fuel cells that customers and public service com- 
missions alike can see, they can understand, and we can get to 
first-hand experience what the advantages, and what some of the 
issues will be in deploying this new form of distributed generation. 

Plug Power has a vision. It is environmentally friendly. It is 
more reliable than the grid. It installs easily. It uses commonly 
available fuels. We are not talking about hydrogen. We are talking 
about natural gas or propane. And it is going to save the con- 
sumers money. 

Our partners have committed over $100 million to make this 
real, and it is becoming real faster than we know. If you have a 
minute after the hearing, I would love you to be able to take a look 
at the demonstration unit on my right that we brought with us. 

Mr. Chairman, again I thank you for the invitation and the op- 
portunity to share our views on competition. 

[The prepared statement of Gary Mittleman follows:] 

Prepared Statement of Gary Mittleman, President and CEO, Plug Power 

Mr. Chairman and Members of the Committee, thank you for inviting me here 
today, i wouid iiketoteii you about progress in residentiai fuei-ceii technoiogy and 
the benefits that it couid provide for our nation. 

A fuei ceii is an "energy machine" for the home or smaii business— an on-site, dis- 
tributed power generation device that produces eiectricity through an eiectro- 
chemicai process, rather than through combustion. The core of this process converts 
hydrogen— extracted from a fuei such as naturai gas, propane, or gasoiine— and oxy- 
gen into eiectricity with significantiy iower emissions than those from even the 
deanest fuei -combustion processes. Thanks to breakthroughs in fuei-ceii technoiogy, 
what was once oniy affordabie for the space program is now within reach of the typ- 
icai homeowner. 

i wouid be remiss if at this point i did not thank the Congress for funding the 
Department of Energy and the Nationai institute of Standards & Technoiogy pro- 
grams that have made breakthroughs in this technoiogy possibie. 

Piug Power is the United States' iargest deveioper of proton exchange membrane 
fuei ceiis. Our company was created in J une of 1997 with 22 peopie as a joint ven- 
ture between DTE Energy, parent of the eiectric utiiity Detroit Edison, and Mechan- 
icai Technoiogy inc. Today, Piug Power empioys 260 peopie and our partners now 
aiso inciude Generai Eiectric Power Systems and Southern Caiifornia Gas Company. 
We beii eve the first mass market for fuei ceiis wiii be residentiai and smaii -business 
power generation and are focusing our efforts on commerciaiizing smaii-scaie sta- 
tionary systems. Through Generai Eiectric— our distribution partner— we pian to 
seii residentiai fuei ceiis nationwide beginning in 2001. 

Our first product wiii be about the size of a dishwasher, abie to suppiy a typicai- 
sized residence, or smaii business, with its compiete eiectricity requirements. We’re 
weii on our way. in J une of 1998, Piug Power unveiied a prototype fuei-ceii system 
that for over a year now has been used to provide the eiectricity needs of a residence 
ideated in Aibany, New York. This is the first home to be powered by a fuei ceii 
independent of the grid. 
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We do not propose replacing traditional, centrally generated electricity with fuel 
cells. Rather, fuel cells will help to fulfill the needs for power as we become a more 
electronic society. Power plants and the grid will remain a part of our infrastruc- 
ture. After all, cellular telephones have not eliminated traditional telephones, but 
they have changed the topology of the telephone network, making it vastly more 
user-friendly, pervasive and a driver of productivity. 

F uel cells can do the same for power. They can dramatically change the old para- 
digm of centrally generated electricity by giving consumers clean, dependable elec- 
tricity independent of grid constraints. Just in the last two weeks, we've seen 
record-breaking heat waves in the New York metro area that have stressed our elec- 
tric utility infrastructure. This has caused blackouts and rolling brownouts, as 
power companies have not been able to keep up with the demand for power. Is the 
answer to build more large, costly power plants and transmission systems? We do 
not believe so. Rather, we think the answer lies in the use of innovative distributed 
technologies, likefuel cells, where such problems can be virtually eliminated. 

Residential fuel cells possess a number of benefits. First of all they're efficient. 
Our initial commercial units will operate on natural gas or propane, and are ex- 
pected to achieve 40% electrical efficiency. When excess heat generated by the fuel 
cell is captured and used for hot water or heating, overall efficiency can exceed 80% 
and even 90%. 

Another advantage is reliability. On-site power from a fuel cell offers reliable 
power generation that is not affected by weather-related outages. Fuel cells contain 
no moving parts, rendering the system both easy to maintain and relatively noise- 
less. 

And perhaps the most compelling benefit of this technology has to do with the air 
we breathe. Fuel cells can significantly contribute to the abatement of environ- 
mental effects from combustion-based power generation by reducing emissions to 
near zero. Smog-causing particulate matter and other pollutants— such as acid rain 
produced by nitrous oxide and sulfur dioxide— can become a thing of the past. Car- 
bon dioxide, more often called "greenhouse gas," can be reduced by half when the 
fuel cell is designed to capture waste heat. 

Add to all these benefits that of economy. Fuel cells cost less to operate— in many 
cases, offering 20-percent cost savings over grid-supplied electricity. 

Mr. Chairman, in this era of deregulated, open energy markets, competition and 
consumer choice are the arbiters of the market. But to truly open our energy mar- 
kets and give consumers real choice, we need to break down some of the barriers 
that still exist. From interconnection standards to stand-by fees and exit charges, 
consumers are faced with barriers that can keep fuel cells out of the marketplace. 
A national standard on interconnection would go a long way towards leveling the 
playing field so that innovative technologies, such as fuel cells, can bring true con- 
sumer choice. 

Flow can we move ahead? Our national labs could serve as an important test bed 
for the deployment of innovative technologies. Working in concert with our national 
labs across the country, we would like to site several hundred units in the field to 
gain real experience in working with state public utility commissions to address con- 
sumer benefits, system standards and interconnection issues. Through this type of 
test-and-evaluation plan, we could accelerate the adoption of this technology and 
gain real experience in addressing the issues that confront distributed generation 
on a national level. 

The Plug Power product vision is an environmentally friendly fuel cell, more reli- 
able than the grid, that installs easily, uses readily available fuels, saves consumers 
money, powers the whole house and is the size of a dishwasher. Our partners have 
committed over $100 million to accomplishing this vision. The vision is becoming 
very real, very quickly. If you have a minute after the hearing, I invite you to take 
a look at a Plug Power 7000 demonstration system. Field trials with these alpha 
test units will begin this fall. 

Mr. Chairman, thank you for the invitation and the opportunity to share our 
views on innovation and competition within our energy markets. 

Mr. Shimkus. Next is Mr. Ken Randolph, Senior Vice President 
and General Counsel of Dynegy, Incorporate, and I will say, as we 
talked earlier, welcome to Illinois and I hope you provide me as 
good a service as Illinois Power once did. You are recognized for 5 
minutes. 
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STATEMENT OF KENNETH E. RANDOLPH 

Mr. Randolph. Good morning, Mr. Chairman, and members of 
the committee. By the way, we are delighted to be in Illinois and 
continuing to operate I llinois Power once we consummate the merg- 
er at the end of the year i n the fi rst quarter. 

Dynegy is one of the country's leading marketers or energy prod- 
ucts and services, and we commend this committee for your efforts 
in examining whether Federal legislation is needed in order to fa- 
cilitate the realization of the anticipated $20-plus-billion of cus- 
tomer savings expected from electric deregulation. 

We think this suggests everyone ought to keep their eye on that 
ball because that is really what it is all about. 

In Dynegy's view, establishing a competitive market without reg- 
ulatory burdens and cross-subsidies is the best way to both maxi- 
mize customer savings and enhance reliability. 

Mr. Chairman, Dynegy believes that there are at least five dis- 
tinct benefits that customers realize from electric restructuring. 

One, extending existing wholesale power sales and price risk 
management services to industrial and large commercial customers 
who can become more competitive in world markets. 

Two, providing low-cost power to residential and small commer- 
cial customers via sales to aggregators or retail alliances. 

Three, building new, efficient, and environmentally friendly gas- 
fired merchant power plants to meet base, intermediate, and peak- 
ing loads. Competitive power producers are building and devel- 
oping more than half of the 92,000 megawatts of announced mer- 
chant capacity that will be built by 2003. 

For example, last month Dyne^ brought on line, following an 
unprecedented 5-month construction timetable, a 250 megawatt 
gas-fired peaking plant outside of Chicago, and we are developing 
gas-fired power plants in North Carolina, Georgia, Kentucky, and 
Louisiana. 

We probably hope that we, or wish that we had that 250 
megawatts on line in the Northeast. We could have helped meet 
some of that demand. But you will notice we are not having the 
same situation in the Midwest this year. 

In addition to providing clean, low-cost power, these new mer- 
chant plants will enhance the reliability of the transmission grid by 
acting as a surrogate for increased transmission capacity and will 
do so without creating a new generation of potential stranded cap- 
ital costs. 

Four, we are acquiring generation divested by regulated utilities 
optimizing its use and making it more efficient. 

Five, there will be a whole host of other services that will benefit 
consumers as a result of electric deregulation and restructuring, 
and that will be covered by the other panelists today. 

As you know, retail electric restructuring is proceeding rapidly. 
Over 20 States are already done. Flowever, in order to maximize 
customer savings from electric restructuring, which I think is the 
goal to keep in mind, we believe that Congress should take bold ac- 
tion in three areas: 

First, and bear with me on this one, we still believe Congress 
should establish a date certain such as J anuary 1, 2002, for all 
States to implement retail customer choice. A national deadline 
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will avoid regional market distortions and maximize customer sav- 
ings nationally. 

Second, we believe that Congress should provide incentives for 
utilities to divest generation and provide FERC with authority to 
order divestiture of generation assets to mitigate market power and 
any stranded-cost claims. 

The market has demonstrated that the single biggest factor in 
reducing so-called "stranded costs" has been the decision by utili- 
ties, either by their own volition or as a result of State electric re- 
structuring laws, to divest generation. In addition to minimizing 
stranded costs, divestiture of generation mitigates utility vertical 
market power and helps to mitigate utility marketing affiliate 
issues. 

Third, we believe Congress should repeal PUCA and repeal 
PURPA prospectively. These laws have simply outlived their use- 
fulness. RqDealing PUCA will facilitate additional utility merger 
and acquisition activity, which will allow for billions of dollars of 
costs and inefficiencies to be squeezed out of the system quicker. 

Prospective repeal of PURPA, including eliminations of the re- 
strictions on utility ownership of QFs and EWGs will expedite and 
enhance the voluntary renegotiation of those high-priced, above- 
market contracts, and we have done some of that. And it can be 
done in a way which will save millions for consumers and not ad- 
versely impact QF owners and lenders. 

Flowever, if a date certain and incentives for divestiture are not 
in the cards, then Dynegy would recommend that Congress pass a 
limited bill now eliminating PUCA and PURPA, allow the States 
and the markets to proceed for the next 18 months and come back 
in 2001 and examine the need for a comprehensive bill. 

We believe that the last thing that we need in this market is ad- 
ditional mandates or cross-subsidies for things like renewable man- 
dates and so forth that would simply add costs to the system and 
dilute the benefits. 

Thank you again for allowing me to testify today. 

[The prepared statement of Kenneth E. Randolph follows:] 

Prepared Statement of Kenneth E. Randolph, Senior Vice President and 
General Counsel, Dynegy Inc. 

Good morning, Mr. Chairman and Members of the Committee, my name is Ken 
Randoiph and I am Senior Vice President and Generai Counsei of Dynegy Inc. 
Dynegy is one of the country's ieading marketers of energy products and services. 
Through its ieadership position in naturai gas gathering, gas processing, transpor- 
tation, independent power generation and marketing of energy, Dyn^y provides en- 
ergy soiutions to our customers in North America and the United Kingdom. Dynegy 
is one of the ieading exampies of a company working with its customers to capture 
the opportunities created by eiectric dereguiation and the energy convergence trend. 
Most recentiy, on June 14, 1999, Dynegy announced the execution of definitive 
agreements for the merger of Dynegy and liiinova, the parent company of liiinois 
Power, an eiectric and gas utiiity that serves approximateiy 650,000 customers over 
a 15,000 square miie area of liiinois. The merger wiii create a $7.5 biiiion company, 
which is expected to own and/or control more than 15,000 megawatts of gross do- 
mestic generating capacity, average North American naturai gas saies of 9.1 biiiion 
cubic feet per day and serve more than 950,000 retaii customers. Subject to regu- 
iatory approvais, the merger is expected to dose iate in 1999 or in the first quarter 
of 2000. 

Dynegy commends this Committee for its efforts in gathering information and at- 
tempting to determine the extent to which federai iegislation is needed to fadiitate 
the reaiization of the anticipated $20-1- biiiion per year of customer savings expected 
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from electric restructuring while enhancing the reliability of the electric grid. In 
Dynegy's view, establishing a competitive market without regulatory burdens and 
cross subsidies is the best way to both maximize customer savings and enhance reli- 
ability. Mr. Chairman, Dyn^y believes there are at least five distinct benefits that 
consumers will realize only if providers are allowed to compete. These include: 

• Extending existing wholesale power sales and price risk management services to 

industrial and large commercial customers. 

• Providing low cost power to residential and small commercial customers via sales 

to aggregators or retail alliances. 

• Building new efficient and environmentally friendly gas-fired merchant power 

plants to meet base, intermediate and peak loads. For example, last month, 
Dynegy brought on line (following an unprecedented five month construction 
timetable) a 250 MW gas-fired peaking plant outside Chicago and is developing 
gas-fired power plants in North Carolina, Georgia, Kentucky and Louisiana. 
Competitive power producers are developing more than half of the 92,000 MW 
of announced merchant capacity to be built by 2003. In addition to providing 
clean low cost power, these new merchant plants will enhance the reliability of 
the transmission grid by acting as a surrogate for increased transmission capac- 
ity and do so without creating a new generation of potential stranded capital 
costs. 

• Acquiring generation divested by regulated utilities, optimizing its use and mak- 

ing it more efficient. 

• Providing a whole host of other services that will benefit consumers. For example, 

providers will offer services to encourage greater energy efficiency. In order to 
give consumers even greater control over costs providers may also offer hourly 
pricing programs that will encourage use during off-peak hours or evaluate the 
possible installation of distributed generation. 

As you know, retail electric restructuring is proceeding rapidly in the states with 
over 20 states having adopted customer choice, most of which will be fully effective 
on or before J anuary 1, 2002. Flowever, there is a critical missing link B develop- 
ment of a robust, liquid wholesale power market. Dynegy believes that federal elec- 
tric restructuring legislation could enhance the development of both retail and 
wholesale power markets, and in so doing, maximize savings for customers resulting 
from competition. Mr. Chairman, to accomplish this goal the Congress must take 
bold action in three areas. 

• First, it must ESTABLISFI A DATE CERTAIN for all states to implement retail 

customer choice. A national deadline will avoid regional market distortions and 
maximize consumer cost savings nationally. Dynegy believes a J anuary 1, 2002 
nationwide deadline provides the appropriate balancing of national and state in- 
terests. 

• Second, it must provide incentives for utilities to DIVEST GENERATION and 

provide FERC with authority to order divestiture of generation assets to miti- 
gate market power and stranded cost claims. The market has demonstrated 
that the single biggest factor in reducing so-called stranded costs has been the 
decision by utilities (either on their own volition or as a result of state electric 
restructuring laws) to divest generation. Contrary to claims previously made by 
utilities, these generation assets have brought premium prices, in some cases 
more than double book value— and Dynegy has bought some of the divested 
generation assets. In addition to minimizing stranded costs, divestiture of gen- 
eration mitigates utility vertical market power, and helps to mitigate utility 
marketing affiliate issues. 

• Third, it must REPEAL PUHCA AND REPEAL PURPA, PROSPECTIVELY. 

These laws have outlived their usefulness. Repealing PUFICA will facilitate ad- 
ditional utility merger and acquisition activity, allowing for billions of dollars 
of costs and inefficiencies to be squeezed out of the system quicker. State PUCs 
can then do what they do best which is allocating the savings delivered by com- 
petition between ratepayers and utility shareholders. Prospective repeal of 
PUFICA (including the elimination of restrictions on utility ownership of QFs 
and EWGs) will expedite and enhance the voluntary renegotiation and restruc- 
turing of high priced above market power sales agreements to better reflect cur- 
rent market realities. Based on experience, the competitive market can provide 
opportunities to renegotiate and restructure these contracts in a way which will 
save millions for consumers without adversely impacting QF owners and lend- 
ers. 

If a Date Certain and Incentives for Divestiture of Utility Owned Generation are 
not going to be part of Federal Electric Restructuring legislation, then Dynegy sug- 
gests that this Congress pass a limited bill repealing PUFICA and PURPA now, 
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allow the states and the market to proceed for the next 18 months, and re-examine 
the need for federal electric restructuring legislation In 2001. What the competitive 
market and consumers don't need In federal electric restructuring legislation are re- 
newable mandates which would be paid for by consumers and models show would 
come at the expense of clean-burning, efficient natural gas fired generation. The 
competitive market and consumers also don't need to have federal electric restruc- 
turing legislation used as a backdoor vehicle to Implement the Kyoto treaty or other- 
wise to divert consumer savings from electric restructuring to pay for greenhouse 
gas reductions or for social programs. The future of the electric power Industry has 
never been brighter and Dynegy encourages Congress to remove the barriers that 
exist today to achieving the savings that can be delivered by the competitive market 
and to avoid calls for cross subsidies or the creation of new barriers that will inter- 
fere with or dilute the benefits of competition. 

Mr. Shimkus. Thank you. 

Next we have Maj. Gen. Ed Philbin, Executive Director of Media 
Fusion Corporation. Welcome, and you are recognized for 5 min- 
utes. 


STATEMENT OF EDWARD J . PHILBIN 

Mr. Philbin. Thank you, Mr. Chairman, members of the sub- 
committee, as the designated Executive Director of the proposed 
field test activities of Media Fusion Technology at the Stennis 
Space Center in Mississippi. I am here to inform you of the new 
and innovative services that the corporation plans to provide by its 
revolutionary technology. 

In light of my past r^ulatory experience as Chairman and Com- 
missioner of the Interstate Commerce Commission, and as Acting 
Chairman and Commissioner of the Federal Maritime Commission, 
I will also offer my views on the possible barriers which would pre- 
vent these services from being offered to consumers. 

There have been many attempts to utilize the electric power grid 
for the transmission of communications signals, all of which have 
met with little or no success. All of these attempts have utilized the 
alternating current within power lines as a signal carrier. 

Media Fusion utilizes the magnetic sheath around the power line 
created by the alternating current within the power line as the sig- 
nal carrier. This technique overcomes the obstacles encountered in 
the past by others. 

Since much of this data is proprietary and is in the patent proc- 
ess, I will say no more about it. Flowever, I will mention many of 
the services that will accrue to customers and utilities when this 
technology using the electric power grid for communications trans- 
mission is perfected. 

It is called Advanced Subcarrier Modulation Technology and it 
offers data, video, and voice transmission over the power grid at 
faster than 2.5 gigabits per second with guaranteed authentication 
of the user's identity. 

Media Fusion believes it is the only organization to have solved 
the problems of access to homes, limited bandwidth, and prohibi- 
tive capital costs. 

The corporation is currently in the process of negotiating rela- 
tionships with electric utilities, telecommunications companies, 
cable companies, information subscriber organizations, and tech- 
nology manufacturers. 

All applications may be licensed to competing markets equally. 
Although content providers may compete in their current formats. 
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all share the need for reliable and verifiable security programs and 
all stand to benefit from the use of the Media Fusion pipeline. 

This technology will provide highspeed information networks for 
rural areas, elementary schools, and developing nations; improve 
grid management, enabling electric utilities to predict material fail- 
ures causing brownouts or worse; and provide secure financial 
transactions and e-commerce of all kinds. 

This technology will make possible real telecommunications de- 
regulation and cheaper electrical services as utilities obtain more 
efficient means of managing their grids. 

Media Fusion Technology will be an enhancement to the Inter- 
net, an unregulated market, the growth of which would have been 
stifled by regulation. 

This technology is also the solution to the final mile. That is 
what the FCC calls it, and it is the final entry point into every 
home and business which marks the greatest barrier to competition 
in telecommunications because it is controlled by regulated compa- 
nies and industries. 

And finally, due to its speed and security, this technology will 
open the door to competition in a myriad of other industries. 

Other applications will result from Media Fusion's extremely ac- 
curate electrical measurements. As the Media Fusion neural net- 
work can recognize the smallest changes in appliance electricity 
use in the home, the system can provide profiles of customer appli- 
ance use. 

Collectively, these user portraits represent demographic and 
market trends. 

And finally, the historic electrical industry's request for remote 
meter reading solution will be ended. Media Fusion can supply re- 
markably accurate customer kilowatt usage information to power 
companies for billing purposes. 

In the United States, patents on powerline communications were 
first filed in the 1930's. Soon afterwards, the electrical and commu- 
nications industries were isolated by regulation for economic rea- 
sons. Telephony and electricity grew up separately until divestiture 
and deregulation. 

Since the 1996 Telecommunications Act spread deregulation of 
electrical utilities across the States, powerline communication has 
again become a topic of interest in the United States and Europe 
and the Far East. 

Media Fusion's technology imbeds signals on the magnetic wave 
to offer a superior and less expensive solution for powerline com- 
munications. 

Using the magnetic wave. Media Fusion's signals are insulated 
from transformer effects, and also offers higher bandwidth capac- 
ities enabling Media Fusion to offer more services of voice, video, 
and data over the same pipeline. 

Even nonpowerline communications and data services have dif- 
ficulty matching Media Fusion's capacity and low cost. Any as- 
sumption that Media Fusion is in competition with telephone or 
cable companies is incorrect. 

Media Fusion offers a pipeline to any company that wishes to use 
it to optimize its network and reach more customers. The band- 
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width capacity of Media Fusion's pipeline can support as many con- 
tent providers as wish to use the network. 

Media Fusion will not only empower existing communications 
companies but also revolutionary new patents on components of the 
system from polymers to magnetics that will lend themselves to 
positive developments in many other industries. 

Many startup companies with new technologies are concerned 
with premature regulation, and Media Fusion is no exception. 

I n a move to prevent misunderstanding among regulators of pow- 
erful communications firms that may wrongly perceive Media Fu- 
sion's technology as a threat, Media Fusion proactively seeks the 
support of Congress. 

We have briefed numerous Flouse and Senate committees to that 
effect. 

As Media Fusion Powerline Communication technology does not 
apply to today's regulated categories, communications or energies, 
we realize the need to brief Federal and State communications en- 
ergy regulatory authorities on this new technology. 

To date, the company has been able to develop its technology free 
of any regulatory burdens. Flowever, there is concern that regu- 
latory uncertainty could undermine the ability of electric utilities 
and others to offer powerline communications generally— for exam- 
ple, by sending mixed signals to investors as to the feasibility of 
such deployments. The speculation is that there may be an attempt 
to subject Media Fusion to some degree of r^ulation, however 
light, by the Federal Communications Commission, as a competi- 
tive local exchange carrier when providing local telephone service 
and possible cable regulation when providing video service. 

Mr. Shimkus. General, can I ask you to kind of summarize real 
quick the last page? 

Mr. Philbin. Basically, my regulatory experience has been that 
the rule really should be that no regulation should be applied until 
there has been a problem identified as adverse to either the public 
interest or the public in general, and I would suggest that in this 
particular area— especially in light of this new developing tech- 
nology— that the rubric should be applied. Don't fix it if it ain't 
broke. 

[The prepared statement of Edward J . Philbin follows:] 

Prepared Statement of Edward Philbin, Executive Director, Media Fusion 

Technologies 

Good morning Mr. Chairman. I am Edward Phiibin. As the designated Executive 
Director of the proposed field test activities of Media Fusion Technologies at the 
Stennis Space Center in Mississippi, I am here to inform you of the new and innova- 
tive services that the corporation believes will be provided by its revolutionary tech- 
nology. In light of my past regulatory experience as Chairman and Commissioner 
of the Interstate Commerce Commission, now transformed into the Surface Trans- 
portation Board, and as Acting Chairman and Commissioner of the Federal Mari- 
time Commission, I will also offer my views on the possible barriers which would 
prevent these services being offered to consumers. 

There have been many attempts to utilize the electric power grid for the trans- 
mission of communication signals, all of which have met with little or no success. 
All of these attempts have utilized the AC current within powerlines as the signal 
carrier. Media Fusion utilizes the magnetic sheath around the power line created 
by the AC current within the power line as the signal carrier. This technique over- 
comes the obstacles intrinsic to using the AC current as the signal carrier. Since 
much of this data is proprietary and is in the patent process, I shall say no more 
about it; however, I will mention many of the services that will accrue to consumers 
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and utilities when this technology using the electric power grid for communications 
transmission is perfected. ASCM technology offers data, video and voice trans- 
mission over the power grid at faster than 2.5 Gbs with guaranteed authentication 
of the user's identity. Media Fusion believes it is the only organization to have 
solved the problems of access to homes, limited bandwidth, and prohibitive capital 
costs. The corporation is currently in the process of negotiating relationships with 
electric utilities, telecommunication companies, cable companies, information sub- 
scriber companies and technology manufacturers. All applications may be licensed 
to competing markets equally. Although, content providers may compete in their 
current formats, all share the need for reliable and verifiable security programs, and 
all stand to benefit from the use of the Media Fusion "pipeline." 

This technology will provide high-speed information networks for rural areas, ele- 
mentary schools and developing nations: improve grid management, enabling elec- 
tric utilities to predict material failures causing brown-outs or worse: and provide 
secure financial transactions for banks, brokerage houses and e-commerce of all 
kinds. This technology will make possible real telecommunications deregulation and 
the costs of electrical services could drop as the utilities obtain more efficient means 
of managing their grids. Media Fusion technology will be an enhancement to the 
Internet, an unregulated market, the growth of which would have been stifled by 
regulation. This technology is also the solution to the "Final Mile", i.e, the final 
entry point into every home and business, which marks the greatest barrier to com- 
petition in telecommunications because it is controlled by regulated companies and 
industries. Finally, due to its speed and security, this technology will open the door 
to competition in a myriad of other industries. 

Other applications will result from Media Fusion's extremely accurate electrical 
measurements. As the Media Fusion neural network can recognize the smallest 
changes in appliance electricity use in the home, the system can provide profiles of 
customer appliance use. Collectively these user portraits represent demographic and 
market trends. And, finally, the historic electric industry quest for a remote meter- 
reading solution will be ended. Media Fusion can supply remarkably accurate cus- 
tomer kilowatt usage information to the power companies for billing purposes. 

I n the United States, patents on power line communications were first filed in the 
1930s. Soon afterwards, the electrical and communications industries were isolated 
by regulation for economic reasons. Telephony and electricity grew up separately 
until divestiture and deregulation. Since the 1996 Telecommunications Act, and the 
spreading deregulation of electrical utilities across the states, powerline communica- 
tion has again become a topic of interest in the United States, in Europe and the 
Far East. 

Media Fusion's technology embeds signals on the magnetic wave to offer a supe- 
rior and less expensive solution to powerline communications. Using the magnetic 
wave. Media Fusion's signals are insulated from transformer effects and also offer 
higher bandwidth capacities enabling Media Fusion to offer more services— voice, 
video and data. Even non-powerline communications and data services have dif- 
ficulty matching Media Fusion's capacity and low costs. 

Any assumption that Media Fusion is in competition with telephone or cable com- 
panies is incorrect. Media Fusion offers a pipeline to any company that wishes to 
use it to optimize its network and reach more customers. The bandwidth capacity 
of Media Fusion's pipeline can support as many content providers as wish to use 
the network. Media Fusion will not only empower existing communications compa- 
nies, but also revolutionary new patents and components of the system, from poly- 
mers to magnetics, will lend themselves to positive developments in many other in- 
dustries. Many start-up companies with new technologies are concerned with pre- 
mature regulation. Media Fusion is no exception. In a move to prevent misunder- 
standing among regulators or powerful communication firms that may wrongly per- 
ceive Media Fusion's technology as a threat. Media Fusion proactively seeks the 
support of Congress. The Corporation has presented positively received briefings to 
the Flouse Science Committee and the Senate Commerce Committee. 

As Media Fusion's power line communications technology doesn't apply to today's 
regulated categories -communications or energy— we realize the need to brief federal 
and state communications and energy regulatory authorities on this new technology. 

To date. Media Fusion has been able to develop its technology free of any regu- 
latory burdens: however, there is concern that regulatory uncertainty could under- 
mine the ability of electric utilities and others to offer powerline communications 
generally, e.g., by sending mixed signals to investors as to the feasibility of such de- 
pi oyments. 

Speculation is that there may be an attempt to subject Media Fusion to some de- 
gree of regulation, however light, by the FCC as a competitive local exchange carrier 
(CLEC) when providing local telephone service and possible cable regulation when 
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providing video service. But, forcing a new, revoiutionary technoiogy into an old reg- 
ulatory mold merely because it bears some resemblance to an old, existing regulated 
technology makes very little sense. To do so is more likely to obstruct or to com- 
pletely stifle full development of the technology rather than nurture it. The ap- 
proach I urge is to impose no regulation on this new technology, which when per- 
fected, will amount to a paradigm shift in telecommunications technology, unless 
and until it creates an identifiable problem adversely affecting the industry and/or 
the public. In short, I would apply the old rubric: "If it ain't broke, don't fix it." 

The F CC and the states should expressly acknowledge that new technologies such 
as Media Fusion's are in the public interest and should be encouraged. Regulators 
must be careful not to burden new technologies with the regulatory baggage of an- 
cient r^imes. There are several "regulatory models" actively being applied to dif- 
ferent industries, even as discrete industries and services begin to merge. As new 
technologies emerge, it is critically imperative that government refrain from requir- 
ing a particular regulatory classification so that technology and economics, rather 
than regulation, can guide the deployment of advanced services. Finally, the federal 
and state governments must be mindful of the incentives of incumbent providers 
and be prepared to act in the event they impede the competitive provision of ad- 
vanced services such as those of Media Fusion. 

I appreciate the invitation to appear before the Subcommittee and applaud its 
willingness to look beyond today's horizon to new participants in the advanced com- 
munications services market. Electric power line communications hold vast potential 
to provide these services to the public and serve the public interest. As a company 
dedicated to the development, installation and management of a low-cost infrastruc- 
ture to provide reliable voice, data and video communications over the electrical 
power grid. Media Fusion welcomes the opportunity to play a leading role in the 
deployment of advanced data capabilities. To meet the pro-competitive goals of the 
1996 Act, Congress should expressly find that such developments are in the public 
interest and refrain from imposing any unnecessary regulation that could impair the 
development of this new technology. 

I will be pleased to answer as best I can any questions you may have. 

Mr. Shimkus. Thank you very much. 

I now turn to Mr. Tom Tri bone, Executive Vice President of AES 
Corporation from Arlington, Virginia. Welcome, and you are recog- 
nize for 5 minutes. 

STATEMENT OF THOMAS A. TRIBONE 

Mr. Tribone. Thank you, Mr. Chairman and good morning. 

We are proud also to be a new member of the community in I lli- 
nois, Mr. Chairman. We are the company that is in the process of 
merging with Cl LCO 

Mr. Shimkus. If you would, just pull that microphone a little bit 
closer to you and make sure that that switch is on. We are high- 
tech here, so it has to be fairly close. 

Mr. Tribone. Okay. My name is Tom Tribone, Executive Vice 
President of AES Corporation. 

As I was preparing my comments for today, my young daughters 
asked me what I was going to talk about. I could not help myself 
but to say "the amazing disappearing natural monopoly." Any of 
you who are still reading to your kids at night like we are will un- 
derstand how those kinds of things just pop out once in awhile. 

But this idea that the scope of the electricity monopoly is really 
quite small, and that free markets work has been a guiding prin- 
ciple of our work at AES since the beginning. It will be the central 
theme of my comments today. 

I have given some background material on AES in my written 
statement and I will not try to cover it all now. Suffice it to say 
that we are I think the largest global power company. We are serv- 
ing almost 100 million people in over 49 countries, and we have a 



25 


tremendous amount of experience in competitive markets both here 
at home and abroad. 

We happen to think that private business can be a major force 
for positive change in the world, so we have designed our organiza- 
tion to try and do just that and to be enjoyable at the same time. 

I am not going to talk about those aspects of our company in de- 
tail now because I would like to stick with the disappearing, or at 
least the quickly shrinking natural monopoly. 

I have asked the experts in this field of regulation for a little his- 
tory, and it turns out that in the early days of regulation it was 
correctly recognized that the provision of certain services was a 
natural monopoly and therefore had to be completely regulated. So 
electric, gas, railroads, telephone, all fell into that category. 

Then what happened over time is that anything that had any 
connection with any of these regulated industries was included in 
the regulatory scheme also. 

An example was that when the trucks began to compete with the 
railroads, the trucks were regulated too. 

It seems that the turning point in this thinking was sometime 
in the 1970's when Alfred Kahn, who was then regulating in New 
York, was setting prices for those old black rotary telephones when 
he thought to ask the question. Why did the phone company have 
a monopoly on the production and sale of telephone sets? 

You probably remember how clunky those old phones were. Your 
fingers would slip out when you tri^ to dial fast, and there just 
was not any choice. It was a monopoly, and that is what we had. 

My friends in the UK tell me that the consumers over there had 
even a worse time because they, for their emergency number, in- 
stead of 911 like we have here, they had 999. You can imagine try- 
ing to dial in an emergency 999 fast with your fingers slipping out 
of one of these clunky old phones. But that was the state of play 
when Alfred Kahn first recognized that some of this natural mo- 
nopoly thinking had to change. 

So telecommunications of course— and we have heard a little bit 
here from the General— has made a lot of progress since the days 
of the black phones. I n electricity we have made some progress, too. 
But really we are only starting. 

Although a part of the electric sector has experienced free mar- 
kets and competition for awhile, that part has been relatively 
small. Our company, AES, has always operated in this competitive 
sector of the market. 

We did not have a protected monopoly base to start from, and we 
have grown from a startup to a $20 billion enterprise today in this 
competitive sector. 

I think our growth, in and of itself, is probably one of the strong- 
est statements I can make today about how open markets will work 
in electricity. 

At AES we have had experience with many different regulatory 
models around the world. The one thing that we see over and over 
is how in each new iteration of the restructuring of the industry 
the competitive, consumer-centric part grows and the monopoly 
regulated part gets smaller and smaller. 

Here in the U.S. in the 1980's, when some competition was first 
introduced by PURPA to a small portion of the generating sector. 
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all of us were surprised at the creativity and innovation that oc- 
curred. 

The scope of what we could do back then was quite limited by 
today's standards. Only about 2 percent of the sector was opening 
up to competition each year. But AES did manage to introduce a 
few new ideas then. 

We became the biggest buyer of clean coal technology that could 
burn coal with 90 percent less sulfur and nitrogen oxide emissions. 
These emission levels are standard today, but back then it seemed 
pretty radical to almost everybody. 

We were also the company that pioneered the idea of planting 
trees to offset the greenhouse gases produced by burning fossil 
fuels. 

Other countries have now gone all the way to open and free com- 
petition in electricity, and they have completely restructured their 
electric sectors. 

We have investments in many of these countries, and in every 
case we found the same thing. Free markets can and do work in 
electric. They are perfectly capable of setting prices and quality for 
electric services. 

In fact, we have seen that in every case where markets have 
been open and deregulated, prices have fallen and service has im- 
proved. 

In my written testimony, I gave an example of Argentina where 
prices fell by 50 percent, but that could just as well have been Aus- 
tralia or the UK. 

Maybe to sum up, I can give you a thought to reflect on the next 
time you hear someone mention a phrase that represents one of the 
central sticking points in this whole debate during the transition 
in the electric sector, the so-called "obligation to serve." 

Under the cost-plus regulatory system we have today, we often 
hear that utilities have this burdensome obligation to serve anyone 
who wants electricity. But to a company like us, AES, this appar- 
ent burden is a valuable privilege and we would pay to have it. 

I hope you can see from my comments how for us thinking in 
terms of a market where a customer can vote and has choice it is 
transformed from an obligation to serve into what keeps a company 
like us going, the opportunity to serve. 

Thank you. 

[The prepared statement of Thomas A. T ribone follows:] 

Prepared Statement of Thomas A. Tribone, Executive Vice President, AES 

Corporation. 

My name is Thomas A. Tribone and I am Executive Vice President of the AES 
Corporation. My company is headquartered here in the Washington D.C. area. We 
are one of the iargest giobai power companies with over 30,000 megawatts of gener- 
ating capacity, 14 miiiion retaii customers and 27,000 empioyees. 

AES was started by Roger Sant and Dennis Bakke (both former energy officiais 
in the Ford Administration) in iate 1981. I have been working with Roger and Den- 
nis since eariy 1982. We began as a non-utiiity generator deveioping Independent 
Power Piants in the United States and from our first power piants in Texas, Penn- 
syivania and Caiifornia we have grown to a $20 biiiion giobai company today. AES 
is working in over 49 countries, serving the eiectricity needs of over 100 miiiion peo- 
pie. Aii of this growth has taken piace in the competitive sector of the power indus- 
try here In the United States and abroad. We have seen the benefidai effects of in- 
troducing a competitive modei in the eiectric sector over and over again as we work 
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to help meet the world's need for electricity. I plan to describe some of our experi- 
ence for you in my testimony today. 

The map below indicates where AES is doing business: 



We believe that private business, operating in a free market environment, can be 
one of the major forces for improving the human condition in the world today. On 
a macro level commerce is, in the words of Michael Novak, "mysteriously knitting 
the people of the world together." At AES we are vividly reminded of our own small 
role in this process when we host a company event at our headquarters here in Ar- 
lington, Va. Those AES meetingslook like the United Nations— people are herefrom 
all over the world, many in their native dress and, we're proud to say, all of them 
either already fluent in or earnestly learning English. In our last company-wide 
meeting we had people from at least the following countries present: Argentina, 
Australia, Bangladesh, Brazil, Canada, China, Dominican Republic, Kazakstan, 
Georgia, Hungary, India, Korea, Mexico, Netherlands, Pakistan, Panama, Poland, 
Russia, Singapore, Sri Lanka, United Kingdom, United States, Uganda and the 
Ukraine. 

On a less global, personal level we believe that business is a noble calling that 
should allow each person to experience the fulfillment that can only come from mak- 
ing a contribution to the world. To this end, AES has developed a set of principles 
that we aspire to live by and that guide our decision-making. We strive to act with 
integrity and fairness, conduct our business in a socially responsible manner and 
to have the most enjoyable and fun workplace ever. This latter aspiration has led 
us to a very decentralized organization in which our leaders give up decision making 
power to those closest to the decision. I've listed some of the characteristics of our 
organization in the following table: 


' 

AES Organizational Structure 

Flat 

nd 

Hierarchical 

Advice 

rut 

Orders 

Local Decisions 

not 

Centralized 

Creative Individuals 

not 

“Laborers” 

Open 

not 

Secretive 


Ultimately, our hope is that our organization allows each individual to maximize 
his or her God-given ability to make their best contribution to the world. 

Our growth in the 1980's took place exclusively in the United States. In those 
days the US electric sector had not really introduced much competitive reform but 
PURPA did create some space for competition for new generating capacity. We built 
new state-of-the-art power plants in several states, not only Texas, Pennsylvania 
and California but also Connecticut, Hawaii, Oklahoma. All of these early plants 
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sold their output to local electric utilities that operated under a regulated monopoly 
franchise. 

Looking back from where we are today, there was not much scope for creativity, 
innovation and customer choice in this early stage of reform. Customer preferences 
and open markets were not really under serious policy debate back then. But even 
the limited competition of this era allowed us to introduce several innovations to 
the market that, although taken for granted today, seemed fairly radical to others 
in the industry at the time. One example was our wide adoption of clean coal tech- 
nology (with much lower sulfur dioxide and nitrous oxide emissions) for producing 
electricity: another was our idea to plant trees to offset the greenhouse gases pro- 
duced by burning fossil fuels. In addition to the organizational, technical and envi- 
ronmental innovation I've mentioned, we pioneered several new commercial and fi- 
nancial structures that are standards in the industry today. In the 80's, however, 
the range of ideas that we could try we were quite limited by the industry's legal 
structure. I can remember feeling that we could unleash a lot more creativity in the 
industry if we could introduce a more market-driven, competitive and consumer-cen- 
tric structure. 

Much more change came in the late 1980's and into the 1990's. Our experiences 
up to that time in the United States had led us to the conclusion that there was 
a much more socially effective model for the provision of electricity. It seemed clear 
to us that most of what was a regulated monopoly industry would yield much better 
results for society as a whole if we could somehow give consumers of electricity a 
vote in what they bought and who they bought it from. Roughly speaking, it seemed 
to us that the only natural monopoly was the transmission and distribution sys- 
tem— this part of the industry must remain r^ulated (albeit under a new model). 
The rest of the electric sector's functions (again roughly speaking, the generation 
and marketing of electricity) could be best accomplished in a freely operating mar- 
ket where customers have choice. This basic industry model can be diagrammed as 
follows: 

Deltvery ^\\Qistomer Services 

Transmission and MaiScetlng, billing, 

Distribution Access/|^^^^ metering 

(price regulation) be fully competitive) 

As these ideas were gaining some currency in policy circles several countries 
began to restructure their electric sectors along these lines. The most important 
first-movers in this regard were the United Kingdom and Chile. These basic ele- 
ments where laid out in the UK in a 1989 white paper published by Margaret 
Thatcher's government. The white paper outlined a new competitive model for the 
electric sector and it drew upon many of the elements that had already been adopt- 
ed earlier in the decade in the Chilean model. In the 1990's these ideas spread rap- 
idly and many other countries have successfully reformed their electric sectors using 
this basic structure. 

Our experience has been that where this new paradigm has been adopted elec- 
tricity prices have fallen and quality of service has improved. As real life example 
we can look at the price of electricity in one of the most open and competitive mar- 
kets— Argentina. As you can see from the graph below prices have fallen dramati- 
cally since the Argentine competitive model was adopted in 1992: 





AES is a major participant in the Argentine market. We have been able to thrive 
there by offering customers better service at a lower price. We participate in all seg- 
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merits of the industry, including the delivery business. The electric delivery busi- 
nesses that we have invested in are regulated under a new model that focuses on 
the price to the consumer, not cost. The Argentine government published a fixed 
schedule of yearly prices and then auctioned off the delivery businesses. The fixed 
schedule of prices was attractive to AES because we could plan our business with 
some certainty. That allowed us to make long term investments to improve service. 
The prices were attractive to consumers too, because they decline every year for the 
next ten years. Another, somewhat more subtle factor present in this Argentine 
scheme is the introduction of an element of competition even in the monopoly deliv- 
ery segment. By auctioning the delivery business they were able to directly capture 
any monopoly premium for their citizens without the heavy-handed regulation that 
can distort markets. 

A colleague of mine at AES, Mr. Robert Venerus, has a good conceptual descrip- 
tion of this new paradigm. He calls it 'The Shrinking Natural Monopoly." Our cur- 
rent industry structure here in the US was designed in the 1930's around the con- 
cept of regulation of natural monopolies. What Mr.Venerus means is that the empir- 
ical evidence coming in from over a decade of electric sector reform around the world 
teaches us that a relatively small part of the chain of activities involved in the pro- 
vision of electric services is a natural monopoly. Now, as we restructure the largest 
and most important electric sector in the world here at home we know that many 
functions that were traditionally heavily regulated can be provided more effectively 
by a competitive market. Customer service, metering, billing— these are all commer- 
cial activities that are not monopolies and can be competitively provided. 

The only parts of the system that still have the characteristics of a natural mo- 
nopoly are the "bottleneck" facilities, namely the delivery system. For markets to 
work we need many sellers to be able to reach many buyers through an effective 
delivery system and we only have one "bottleneck" delivery system. For the most 
part it's privately owned so everyone needs open and non-discri minatory access to 
our delivery grid on a common carrier basis. Ensuring such open access can only 
be done at the Federal level. Under conditions of open access, market forces are per- 
fectly capable of setting prices. We have a lot of experience in this area and, as I've 
noted, it's our belief that the delivery service monopoly is best regulated on price 
not cost of service or profit. These older models have resulted in bad investment de- 
cisions and huge stranded costs that stifle competition. The most effective form that 
this regulation can take is a contract between the regulating entity and the owner 
of the delivery system that establishes prices (and service quality) for the delivery 
service. This contract should also contain mechanisms to share any productivity 
gains that the owners make with consumers. 

Such structures have worked well for both consumers and investors. AES alone 
has invested over $3.0 billion in delivery businesses since 1996, all of them with 
contract-based, price regulation. Companies have much more impetus to bring forth 
creative, new ways of doing business under such a system because they can increase 
their profitability. Consumers get a known, stable price and receive a share of the 
benefits from any productivity gains. Here I should mention that a company like 
AES, with a wealth of experience and ideas in the delivery of electricity from around 
the world, is severely restricted by current law from sharing what we have learned 
with consumers here at home in the United States. 

Maybe a good way to sum up is to give you a thought to reflect on the next time 
you hear someone mention a phrase that represents one of the central sticking 
points of the current debate— the "obligation to serve." Under the cost-plus regu- 
latory system we have today we often hear that utilities have this burdensome "obli- 
gation to serve" anyone who wants electricity. To a company like AES, coming at 
it from our perspective of service in open and competitive markets, that glass isn't 
half empty— it's quite full. To us this so-called burden looks like a valuable right; 
we would pay to have it. I hope you can see how for us, thinking in terms of a sys- 
tem where the customer can vote, it's transformed from an "obligation to serve" to 
what keeps a company like us going— namely the "opportunity to serve." 

Thank You. 

Mr. Shimkus. Thank you, Mr. Tribone. 

We will conduct ourselves in the same manner we asked the 
panel to. We will limit ourselves to 5 minutes for questions, and 
then we will get through the panel. 

So I will push the light for myself, and I will recognize myself 
for the first 5 minutes. 
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I would like to kind of highlight. It is always beneficial to listen 
to all the testimony, and I am just end up kind of on the obligation 
to serve. 

We balance a couple of things. We balance the national interest, 
and also our local constituent interests. Mine is a very rural Dis- 
trict, over 300 miles, 19 counties mostly small towns, agriculture. 

So I want to first move to Mr. Perry and ask. Could you specifi- 
cally talk about providing service to the rural sector? Could you 
just elaborate on that more? 

Then really I guess the issue will be, we are talking about the 
retail market now, how do you perceive being able to go out in 
Montana 50 miles down and service a small section of rural Mon- 
tana. 

Mr. Perry. The way we look at it is, for the larger customers or 
industrials in the larger cities you know there is lots of competi- 
tion, and price is everything, and margins are narrow. 

So we look for the places where there isn't competition because, 
as much as we are competitive, we like winning more than we like 
competing. 

So if we can earn an additional margin there, that makes it 
worth the cost of sales to go see those customers or an aggregate 
of those customers and that becomes much simpler. 

In Montana, the examples I can point to are Montana Hospital 
Association. They put together the 40 rural hospitals that we have 
and as a group came to us and said we would like to purchase to- 
gether. That makes it easier. 

We have an irrigation district as well that has approached us 
and said we represent a group of farmers, and how can you help 
us? Am I getting to your question? 

Mr. Shimkus. Wdl, you are and we continue to follow up with 
questions, but in the hospital association you believe a Federal bill 
would have to ensure the ability to aggregate, which is what you 
are doing with the hospital association? 

Mr. Perry. We did not need a law that allowed them to do that. 
They did it on their own. It is amazing how smart customers are. 
They will figure out a way to extract a value in the market, and 
I think that what deregulation or restructuring allows us to do is 
allows those customers an opportunity to think about how they can 
take advantage of the system. 

Mr. Shimkus. But you definitely would not propose anybody 
eliminating the possibility to aggregate? 

Mr. Perry. Absolutely not. 

Mr. Shimkus. Okay, let me go to Mr. Mittleman with the same 
question on the fuel cells. I think we are all going to be excited 
about fuel cells. I have always— I think it is part of freedom, if we 
could disconnect ourselves from the umbilical cord of wires, I think 
Americans would feel a little freer. 

Talk about the actual perceived cost and how that would affect 
a retail consumer out in Montana, which is really a low-cost power 
State. 

Mr. Mittleman. Mr. Chairman, if I may I would start by telling 
a little story. 
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Last September we had a guy drive up in his pickup truck. He 
came up to our receptionist and he said, I think his exact quote 
was, "Honey, I want my fuel cell. Where's the loading dock?" 

And she very politely explained that we are still under research 
and development and we have not got any to sell. 

And he said, "No. You don't understand. I'm here for my fuel 
cell." 

He reached down and he picked up a brown paper bag, a grocery 
bag, and he said, "Look. I 've got my $10,000." 

And he opened it up and there was $10,000 of cash in the bag. 
This man was ready to drive off with his fuel cell. 

It turned out that he was a farmer that drove about 50 miles to 
our location from outside of Bennington Vermont. He said. When 
I lose my electricity, which happens to him quite often because it's 
a rural community and he is at the end of a distribution line, he 
said it's not an inconvenience to me; this is my livelihood. It is my 
way of life. I can't pump water. I can't milk my cows. I can go out 
of busi ness. 

Paying $10,000 for a fuel cell is a bargain. 

Mr. Chairman, just quickly getting to your question about cost, 
within a few years after we're commercial we believe the cost of a 
fuel cell will be between $3,000 and $5,000 installed in a customer 
location. This will be approaching $500 per kilowatt. 

Now in comparison, if we look at the conventional grid system 
today, a power plant will cost $600. The transmission and distribu- 
tion lines will cost another $400. For a total of $1000. 

So we are looking at something within a few short years of being 
one-half the capital cost of the traditional grid. 

Mr. Shimkus. Thank you very much. 

My time has expired. I will turn to the ranking member, Mr. 
Hall, for 5 minutes. 

Mr. Hall. Thank you. 

Mr. Mittleman, I imagine your farmer missed that radio that he 
watched Rush Limbaugh on, too. 

Mr. Hall. I think, Mr. Randolph, let me talk to you a moment 
or so about the position or the role that FERC ought to play and 
how they ought to come into it. 

There are thoughts on the committee that they ought to be se- 
verely curtailed; some that think we ought to leave them about 
where they are; others that want to put more authority on them. 

I notice that the role that FERC is going to play in the new mar- 
ket, how can they do that without additional Federal guidance? 
And what guidance do you recommend? And you do that with 
your— I know you are familiar with the recent decision by the 8th 
Circuit and the effect it is going to have and the requirement it is 
going to spawn onto this committee to either write them around 
that decision or be relegated to wait for 2 years before we can have 
any type of real knowledge as to what position FERC is going to 
have. 

Do you have some opinions on that? 

Mr. Randolph. Yes, sir. We believe that FERC probably does 
need some expanded authority. What I talked about today was ad- 
dressing the market power concerns, giving them some authority to 
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order divestiture of generation in order to address market power 
concerns and additional stranded costs. 

But they probably do need some additional authority to address 
the 8th Circuit's decision. This is an interstate market. To allow 
power to move more freely between regions, to alleviate regional 
disparities, and so forth, they could certainly use additional author- 
ity. 

We are quite active at FERC and would love to work with them 
on any proposal they would have for additional authority here. 

Mr. Hall. I think from your testimony you indicated that 
Dynegy is merging with a utility and are in the process of that now 
that has some various generating units. 

Yet, it is a little hard for me to understand. You state that 
Dynegy supports incentives for divestiture of generating assets. 
You seem to say that you believe that Congress has to encourage 
divestiture. 

Is that a carrot? Or is that a Thou Shalt? Why is it that you are 
not satisfied with leaving it to the States? 

Mr. Randolph. Well, there is a lot of interstate activity. The 
States can only go so far. We have seen a disparity between what 
different States do with generation. But to address our particular 
situation, the utility that we are merging with is in fact divesting 
20 percent of their generation. 

They have signed a definitive agreement to sell their 900 mega- 
watt nuclear plant to Amergen, and that deal will close before we 
close our merger with them. They have spun out their remaining 
generation to a nonregulated affiliate. 

So that is an example where we are in that very situation where 
we are seeing divestiture of generation. 

Mr. Hall. Did you work some or have some input with the Texas 
law that they recently passed down there? 

Mr. Randolph. Yes, sir, we did. 

Mr. Hall. You seem to be calling for FERC authority to order 
divestiture of generation. How does that square with the Texas pro- 
vision that gives some direction to utilities with market power 
problems to take a different approach to it? 

Mr. Randolph. Well the Texas bill, all in all, was in our view 
better than not having a bill at all. It does have a J anuary 1, 2002 
date certain. And as it relates to divestiture, they did not go that 
far but they did order the utilities to engage in these capacity auc- 
tions of 15 percent. 

Now at one point in time they were going to require utilities to 
divest down to the 20 percent level in terms of market share within 
ERCOT. At the very last minute in that bill, there was a provision 
that got passed that allowed utilities to pass through environ- 
mental upgrades in their stranded cost recovery which allowed 
them to exclude that from the calculations, effectively eliminating 
divestiture of generation. 

We opposed that, but supported the bill anyway. 

Mr. Hall. I'll take just another 30 seconds if I might, Mr. Chair- 
man. 

You seem to be at a position where the authority FERC has now 
you want to leave it where it is, maybe not enlarge it? Or if you 
do enlarge it, enlarge it with a precatory clause or something that 
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leaves some States rights involved in it? Is that kind of your posi- 
tion? 

Mr. Randolph. Yes, sir, that's basically the position. I mean, tre- 
mendous progress has been made in this market both at the State 
level and in the market itself. 

Mr. Hall. I met with a group this morning. Someone in the 
group indicated that the court had indicated that if the Congress 
did not address the decision that they were going to give some pri- 
ority to making a decision where we are not hung out for 2 years. 

I yield back— the chairman is getting after me right now. I yield 
back my time. 

Mr. Shimkus. There is no time to yield back, Mr. Hall, but 

I will recognize the gentleman from Oklahoma, Mr. Largent, for 
5 minutes. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Randolph, I would like to follow up on Mr. Hall's questions. 
You said that the utility in Illinois was divesting about 20 percent 
of their generation assets. 

Why are they doi ng that? 

Mr. Randolph. They are doing that because it is a nuclear plant. 
They only operate the one nuclear plant, whereas the party that 
they are selling it to operates seven or eight nuclear plants, and 
it is just simply more efficient to do it that way. 

Mr. Largent. So it is not a market power issue? 

Mr. Randolph. Well it is not a market power issue, but it is in 
fact a divestiture of 20 percent of the generation. 

Mr. Largent. But FERC did not order it? 

Mr. Randolph. They did not. And in fact a lot of it is occurring. 
Utilities are deciding on their own volition to divest. 

Mr. Largent. Right. But you are saying you want FERC to have 
the ability to order divestiture, even though utilities are divesting 
on their own. 

My question is. Do you think that market power abuse occurs 
more as a result of generation, or transmission? 

Mr. Randolph. I think it is a little bit of the chicken and the 
^g. I think it is both. There are potential for market power abuses 
in terms of the, as Mr. Tribone was talking about, obligations to 
serve, things like capacity benefit margins and so forth, where that 
can be utilized in terms of the control over the transmission to sell 
say generation that they have at higher prices to other utilities, 
and it is difficult to get at. 

Mr. Largent. What I would like you to do is explain to me an 
example of market power abuse in generation when you are now 
living— imagine the day when we are living in a deregulated, or- 
dered open access world on transmission— explain how market 
abuse would occur on the generation side. 

Mr. Randolph. Oh. It really, I guess, relates to if you are in a 
load pocket where there is limited transmission, and you define the 
market that you just simply cannot get outside of that area because 
of the transmission limits. 

Mr. Largent. So what you are describing is in all likelihood a 
temporary problem at the beginning of the transition to a deregu- 
lated market? 
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Mr. Randolph. We certainly hope that it would be temporary, 
but our experience has been that it has been very difficult to get 
new transmission capacity added. 

Mr. Largent. I understand that. 

Mr. Shimkus. Would the gentleman yield just on the point of 
your previous question? 

Mr. Largent. Certainly. 

Mr. Shimkus. The selling of the Clinton power plant was not a 
forced divestiture. 

Mr. Randolph. No, sir. 

Mr. Largent. You actually were selling it. 

Mr. Randolph. Correct. 

Mr. Shimkus. So no one is telling you to do it. You are doing it— 
I mean, they are doing it of their own volition. 

Mr. Randolph. We are not merged yet. 

Mr. Hall. Would the gentleman yield? 

Mr. Shimkus. Yes. 

Mr. Hall. I understand the pattern of sales where they have one 
or fewer of such. It is a pattern that is established. It is a sensible 
business decision rather than a forced Federal decision; right? 

Mr. Randolph. Yes, sir. Absolutely. But however you get there, 
the point is that it is a significant reduction in market power 
whether done voluntarily or with incentives or sticks from the Fed- 
eral Government. 

Mr. Shimkus. And I will give the gentleman back the time that 
we usurped, but thank you. 

Mr. Largent. Let me just ask you one final question about that 
divestiture. How did they do in terms of the value that they got in 
the return on their investment? In other words, how did they do 
in relationship to their book value on that nuclear plant? 

Mr. Randolph. It is significantly below value. That is where the 
bulk of these stranded costs are in the nuclear assets, but there are 
a lot of above-book-value offsetting that in some of the other assets. 

Mr. Largent. On the other utilities 

Mr. Randolph. Correct. 

Mr. Largent. [continuing] generating facilities. 

Mr. Tribone, you had a comment? 

Mr. Tribone. Yes, Mr. Largent. 

First, we are a large producer in your State. We have the AES 
Shady Point Plant. But I wanted to sort of 

Mr. Shimkus. Mr. Tribone, could you bring the microphone a lit- 
tle closer again? 

Mr. Tribone. I'm sorry. I wanted to chime in on this point. We 
are facing these issues all over the world, not just here in the 50 
States. 

I think that the key issue is the access, the transmission and dis- 
tribution system. So that companies like us who are in the competi- 
tive sector can have the access. 

You will see us more and more as we have access, and really only 
the Federal Government can ensure this, because it is not a State 
by State thing, it is regional or national, and you will see us more 
and more moving toward the customer as we have that access. 



35 


I mean, our company is starting a new company called Power Di- 
rect, a brand name to deal directly with the customer. And I am 
sure Dynegy is doing the same kind of things. 

But these issues, I think you had it right on the money. The gen- 
eration market power is usually locational in nature, and there 
have been a lot of solutions to that. And as you say, that is a tem- 
porary problem. 

The main thing is that there is a system for access to the cus- 
tomers over these bottleneck facilities. That is the key thing for us. 

Mr. Largent. The truth is, even in a transitional phase that a 
lot of the things that we are seeing today like fuel cells and dis- 
tributive power, they really will mitigate the market power issue, 
the locational market power issue as well. Isn't that true? 

Mr. Tribone. Yes. My remarks were sort of the shrinking nat- 
ural monopoly, and right now I think most people would say the 
only thing that is left is the wires. But some of these technologies 
people would say there is not even a monopoly there anymore. I 
mean, those can eliminate that monopoly. 

Mr. Largent. If I could just one more question, since you took 
some of my time, I wanted to ask Mr. Perry a question about Mon- 
tana. 

Mr. Shimkus. You gave me that time, remember? 

Mr. Largent. Actually, I didn't, but that's okay. 

Talk about "market power." Mr. Perry, you talked about kind of 
the aggregation going on with the hospitals in Montana. I guess 
Montana's population is what, about six or seven hundred thou- 
sand people? 

Mr. Perry. Nine hundred thousand. 

Mr. Largent. Nine hundred thousand. So you are getting close 
to having two Representatives in the House. That would not be 
bad. 

Mr. Perry. Yes, Congressman Hill is looking for a cousin. 

Mr. Largent. As long as you send another good one like Rick 
H ill, we will be fine. 

The question I have, you know I can see how there is a value 
of aggregating hospitals or large businesses, manufacturing plants, 
in Montana, but the question that a lot of members on this com- 
mittee would say is. What about the small guy? The farmer that 
is just out there in the corner of Montana? Is that a customer that 
you guys are going to appeal to and seek as a customer, even if he 
does not have the ability to aggregate with some irrigation group 
that he is associated with? 

Mr. Perry. On a purely residential level, I am not sure that we 
are the right company to reach out to that customer. That is why 
my testimony talked about issues like Amazon reaching that cus- 
tomer, or a retail grocery store, something of that nature. I am not 
sure that we are the best for that. 

But on a reasonable-sized user, we like to do business face to 
face. What I look at in restructuring, one of the beauties is one 
work, "information." It is not about choice and it is not about price, 
it is about information. 

If I tell a rural farmer that when he runs his pivot at 2 in the 
morning, he can buy cheaper power because off-peak power is 30 



36 


percent cheaper in the Northwest grid than it is on-peak, and he 
says, gee, I never knew that from my utility before. 

Of course he did not because the utility's incentive is throughput, 
not efficiencies. He will adjust his consumption just like we adjust 
our consumption on telephone long distance. Right? 

We do not call at 4:55, we wait until 5 after 5 and get that ten- 
cent-a-minute rate, or eight-cent, or whatever the discount is after 
hours. 

Electricity offers that same thing. We need to give the customer 
the right price signal. And that is what we do, is develop products 
like that. Once you have that, then those users that can modify be- 
havior will benefit. 

Mr. Largent. So in your view there will not be any rural cus- 
tomers at any level that will fall through the cracks as a result of 
deregulation? 

Mr. Perry. You are still going to have the low-income. For exam- 
ple, and the HEAP program maybe addresses that, the Low-In- 
come Energy Assistance-type stuff. There is still going to be an 
issue there. 

There are going to be the customers that choose not to be more 
efficient users of the grid, whether they are businesses like a retail 
store is actually an inefficient and expensive cost-of-service cus- 
tomer. They should pay a little bit more because they cost more. 

We are giving everyone the right pricing list to be more efficient. 
So we actually accomplish a couple of goals in the restructuring. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Shimkus. Thank you. 

Now I would like to turn for 5 minutes to co-chair of the Restruc- 
turing Working Group, Mr. Tom Sawyer from Ohio. 

Mr. Sawyer. Thanfc you, Mr. Chairman. 

I gathered we started at 9:30 this morning. Everybody had such 
a good time last night that we just stayed over? Is that what hap- 
pened? 

Mr. Shimkus. You can tell if I am in the chair and that not that 
many people showed up 

Mr. Sawyer. I apologize for missing most of your statements. I 
really thought we were starting at 10. It is my fault. 

Let me just begin by saying I think that one of the things that 
Mr. Tribone said at the end of his commentary is enormously im- 
portant. That as we struggle with questions of restructuring, it is 
very difficult to depart from the terminology and the way of think- 
ing that has define an industry for a century. So let me just offer 
a couple of observations. 

Then what I would really like you to do is, from the point of view 
of changing technology, talk to me about how those observations 
will be effective and will change. 

First of all, I believe that this is happening not because Fred 
Kahn got a vision in the late 1970's, but rather because the tech- 
nology changed and made it possible for the kind of thing that he 
ultimately described and 1^ to; and that that is happening 
throughout this industry in ways that you represent leading edges 
of. 

That is to say, in brief, that this whole exercise that we are going 
through in the States and here is happening not because it should 
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have happened a long time ago, but now for the first time and in- 
creasingly in recent years it can happen. 

Understand that it seems to me is very important in shaping our 
direction. 

The second is that, at least in this transitional phase, that trans- 
mission takes on a new and very unaccustomed role from what it 
was developed for and becomes actually the backbone of competi- 
tion; and that if we are going to make competition work, that we 
need to pay very close attention to how we deal with transmission 
among, across, and within markets. That also goes right to the 
heart of what all of you are doing. 

And the third is that, even to the degree that we talk in terms 
of this disaggregation of components of a vertically integrated in- 
dustry, that when we talk about generation, transmission, and dis- 
tribution that we need to prepare for a time when those functions 
not only will be disaggregated but will in many different ways be- 
come indistinguishable. 

I am not going to be able to make this point if you are all paying 
attention to the changing of the Chair over here. 

The critical question is the degree to which generation, per se, 
substitutes for transmission, substitutes for distribution, and that 
we are coming into a world in which the notion of load pockets as 
a problem of transmission may just as easily be solved by a distrib- 
uted generation system as it would be by a FERC Order requiring 
the development of transmission. 

Having said all of that, can you talk to me about the way in 
which we ought to deal with, primarily, the way we build a trans- 
mission system, a regional, cross-market grid that anticipates that 
change in technology, whether it is the technology of line loss, or 
new-generation capacity, or whatever it may be? 

[No response.] 

Mr. Sawyer. Dead silence. 

We are sitting here looking, for example, at FERC authority in 
terms of transmission. We are doing it in terms that are traditional 
to FERC authority, their ability to monitor the transfer of assets 
among what used to be service territory, rate of return driven pub- 
lic utilities. 

You are talking about a very different world, building a trans- 
mission system that goes beyond what we have today; the equiva- 
lent of a U.S. highway system in the 1950's. Yes, it interconnects 
with itself, but it was never designed to do that. Never designed 
to do it. 

What we are trying to do is, at least in this transitional phase, 
build an interstate highway system, but we do not want to over- 
build it. And we do not want to put in place regulatory structures 
that may make sense in a transitional, natural monopoly, but may 
make no sense in the world that you are preparing for. 

Can you talk to me about how we build that? 

Mr. Mittleman? 

Mr. Mittleman. Mr. Sawyer, I may be able to help out a little 
bit. One of the customers that Plug Power and G.E. will be selling 
to is a rural electric cooperative. The individual who runs that com- 
pany made a very insightful comment. He said that he views his 
distribution network as the stranded costs of the future; that as 
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new forms of distributed generation come around, there may not be 
a need, or as great a need for transmission distribution as what we 
have today. 

So I think part of the heart of the matter comes around how fast 
will new technologies come about so that they can supplement the 
grid as we know it and we do not have to build out quite as fast. 

What I can tell you is that we will be commercial. Plug Power 
will have commercial product in 2 years. I can also say that the 
first year of this commercial product is going to be minuscule. We 
are not looking at having millions of units in the first year, or even 
the second. 

It will probably, if the transition of our technology happens in a 
way which is similar to what we saw with microwave ovens, VCRs, 
cell phones, other very successful technologies, it is typically 20 to 
30 years from the time that the technology is first introduced to the 
time that it is fully penetrated within the market. 

So that could put us into 2020, 2030. To the extent that we will 
need more transmission and distribution lines to meet the short- 
term, my gut says, yes, we probably will. But my gut also says to 
be a little bit careful because these new technologies will be coming 
along quickly, and where they will first come along will be to meet 
the gaps so that people will not have to put in the stranded costs 
of the future. 

Mr. Largent [presiding]. The gentleman's time has expired. 

Mr. Sawyer. It has, indeed, but we do have a comment here if 
we could hear it, briefly? 

Mr. Largent. Sure. 

Mr. Sawyer. Thank you, sir. 

Mr. Randolph. If I could add to that, I certainly agree with dis- 
tributed generation, fuel cells, energy efficiency in the long term 
being a surrogate, but in the short term what is happening now is 
these gas-fired merchant plants are being laid down as quickly as 
possible. 

I think if you tried to guess what was going to happen with the 
transmission network with everything that is coming on line in the 
next three to 4 years, whatever guess you make would probably be 
wrong. 

But if anybody is in the best position to make that judgment on 
a national level, it is the FERC. It is a very complex subject. You 
are going to need a lot of input from a lot of people. 

Mr. Largent. Mr. Tribone? 

Mr. Tribone. To directly answer your question, there is not an 
easy answer in the U.S. But as I mentioned, we are in 49 coun- 
tries. Every other country went to a single-owner common-carried 
system. Of course here we have 50 different jurisdictions, and 
maybe 150 different owners of the transmission system, so it is 
very complex. But that is the only model I know of out there that 
works. 

With the new regulatory structure on that common carrier, but 
other countries were able to do it easier because they started from 
a base of not 50 different jurisdictions with so many owners. 

Mr. Sawyer. Thanks for your flexibility, Mr. Chairman. 

Mr. Largent. The gentleman from North Carolina is recognized 
for 5 minutes. 
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Mr. Burr. Thank you, Mr. Chairman. 

Mr. Mittleman, I would just make one comment on your re- 
marks. I think they are 100 percent accurate, if we let the market 
drive the maturing process. Without allowing the market to do it, 

I am not sure that you will see this development that you saw with 
the microwave oven, or the cell phone, or anything else. 

The one distinct difference was the Federal Government did not 
have a finger, a hand, a foot into those industries that limited at 
what pace the development could take place, or the opportunity for 
the markets that they could get into. And I think that is the real 
reason that this panel has been assembled to talk about innovation 
and other things. 

I want to move to Mr. Randolph real quick. Define for me "mar- 
ket powers". Define for me market powers. 

Mr. Randolph. Basically the ability to extract a higher price 
from the market, or to deny a competitor access to the market. 

Mr. Burr. Define for me market powers as it relates to a deregu- 
lated world, assuming that we write the right bill, define for me 
where market powers could exist. 

Mr. Randolph. Okay. In the deregulated world, that is going to 
be on the transmission and distribution assets. Generation is high- 
ly competitive. 

Mr. Burr. You cannot have market power problems in genera- 
tion if you move to retail competition? Is that correct? 

Mr. Randolph. On a national level that is correct. You may be 
able to define a market to where that might exist because of a load 
pocket. 

Mr. Burr. Mr. Perry? 

Mr. Perry. We have done a lot of studying of market power and 
have used the Harvard Business School theory of that. One of the 
five competitive forces is the power of a supplier. That is defined 
not on a national but on a market-by-market basis, whether that 
is in Montana or Northwest Region, or Southeast Region, and sup- 
plies if they are oligopolistic and control most of the supply, they 
have market power. 

Mr. Burr. Would you agree if this committee, if this Congress, 
does the correct job in legislation, which means that at some point 
you have no monopolies left, that you would not have a market 
power generation problem? You may have some limitations that 
exist still with the transmission grid, but in fact are we not see- 
ing— in fact, Mr. Randolph, you are building a gas-fired facility I 
think in Rockingham, North Carolina? Am I correct? 

Mr. Randolph. Yes. 

Mr. Burr. Others are building facilities around the country. I 
would imagine that one of the site decisions has to do with popu- 
lation shift, has to do with current generation load in a given area, 
probably some consideration was made when those site determina- 
tions were made based upon the transmission lines, the lack of ade- 
quacy or the adequacy; and that you would not put a new genera- 
tion facility at a place where the population was declining or where 
there was a new transmission feed that did not have limitations? 

Are those correct assumptions on my part? 

Mr. Randolph. Absolutely. 

Mr. Perry. Certainly. 
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Mr. Burr. Let me go to the divestiture, because I will be honest. 
Out of everything I have heard today, most of it I agree with to- 
tally. The one thing I do not agree with is the increase of authority 
for FERC. 

I believe that that is headed in the wrong direction and is in fact 
the wrong thing to do when you talk about deregulation. 

The company you are merging with has divested generation 
other than nuclear? Am I correct? 

Mr. Randolph. They have divested out of the utility to a non- 
regulated affiliate their other generation. 

Mr. Burr. So they have got an affiliate that is going to hold onto 
the generation now? 

Mr. Randolph. Right. But they have done both, and they have 
netted it all together. 

Mr. Burr. But there are companies that are divesting them- 
selves of generation other than nuclear? Am I right? 

Mr. Randolph. Oh, absolutely. And we've bought some of it. 

Mr. Burr. Exactly my point. Why does FERC need to be involved 
in directing that sale, encouraging that sale? Is the market not 
doing it today? And in fact if we accelerate the deregulation, if we 
go from 22 States to 50 States, will that not serve as an incentive 
itself for you to make business decisions based upon properties you 
would like to now own, or no longer own? 

Mr. Randolph. It could. It is possible that it could do that. But 
in your question earlier about market power and specific markets, 
in some cases you may end up with somebody that has got 80 per- 
cent market share 

Mr. Burr. Understand that my definition of "market power" is 
a monopoly. 

Mr. Randolph. Okay. 

Mr. Burr. My attempt is to not have monopolies after this. And 
I think that is the— if you have retail competition, true competi- 
tion, then monopoly is the only definition of market power. Because 
I cannot force all the competitors to be the best. All I can do is 
make sure that there is an atmosphere to encourage as many com- 
petitors as possible; right? 

Mr. Randolph. Yes. 

Mr. Burr. And the development of fuel cells, and other things, 
to hold everybody else honest. 

Yes, sir? 

Mr. Tribone. In thinking about this divestiture and elimination 
of monopolies, this is probably heresy but really what we should be 
thinking about is divesting the transmission systems. I mean, gen- 
eration is not the issue. 

Mr. Burr. I will assure you there is no person more passionate 
to get the transmission piece right than Mr. Sawyer who asked the 
question on it, and I think that is the will of the subcommittee and 
full committee as well. 

Let me ask one last question and then I need to go make this 
vote. 

Should FERC continue to have the authority over mergers? Or 
should we take this opportunity to place that authority at the FTC 
and DOJ where a majority of the merger authority in America ex- 
ists today, with a referral to FERC for the expertise? 
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Would anybody like to comment on that? 

Mr. Tribone. Yes. I mean I think as I have said that one area 
with the Federal Government is really the transmission. The sec- 
ond is this whole area of investment, and mergers, and so on. 

I did not mention it in my comments, but we, although we have 
all this experience that I talked about and ways of organizing and 
ways of doing things in competitive markets, we as a non-utility 
company are severely restricted from investments here in the U.S. 

So that is another area where I think we need to have some 
changes at the Federal level, especially the Flolding Company Act, 
which is very restrictive. 

We cannot invest here in the U.S. And the mergers I think are 
best handled by not so much at the SEC and FERC, but by the 
FTC and the normal antitrust agencies I think would be the best 
way to do it. 

Mr. Burr. Any other comments? I have decided I am going to 
miss the vote. 

Mr. Randolph. As long as FERC maintains the ability to utilize 
their expertise, whether it actually goes through the FERC or 
through the FTC, I think that is the critical piece because they do 
have so much expertise in this area. It would be a shame to lose 
that. 

Mr. Burr. Well I think if you looked at the history of the FERC 
and the DOJ today, they certainly reach out to the agencies that 
have the greatest expertise for their comments on most mergers, if 
not all mergers. 

The difference is that FERC up to this point has not had a tre- 
mendous amount of mergers, and the process is very slow. I think 
most of you would agree that in today's business atmosphere to 
wait for 18 months for a determination by FERC as it relates to 
a potential new business partner does not necessarily serve as an 
incentive for the attraction of capital for that new business, and in 
fact technology— Mr. Mittleman may have his Fuel Cell up and 
running by then, and every decision that you set a a criteria for 
the merger might be out the window by the time somebody deter- 
mined that it was okay. 

Any other comments? 

I welcome the chairman back. Glad to have you. I would yield 
back at this time. 

Mr. Barton. And what is your name? 

Thank you. 

We have several Congressmen who want to come back and ask 
this panel questions, so I am going to ask some questions and 
hopefully we will have very informative but also somewhat lengthy 
answers— so we can hold the fort until the calvary arrives again. 

My first question is to you, Gen. Philbin. You are testifying today 
at the request of Congressman Tauzin who is fascinated by this 
new technology that you and your associates are trying to put to- 
gether. 

I am an engineer and made As in physics, but I must admit I 
have no clue at all about what it is you are trying to do. 

What, if any, provisions should we put in the electric restruc- 
turing bill that deals with the type of technology and the type of 
product that you hope you and your company can provide? 
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Mr. Philbin. Well the Congress can do two things with regard 
to this technology. 

No. 1 is to make public statements that this type of technology 
is in fact in the public interest and should be encouraged and nur- 
tur^. 

The other aspect is that we should be allowed, with no regulation 
until some problem arises that requires regulation, to develop this 
technology as best we can and as quickly as we possibly can. 

Mr. Barton. Now your technology, the service, the product, you 
use the electromagnetic field that is generated around a wire that 
is transmitting electricity? 

Mr. Philbin. That is correct. 

Mr. Barton. You use that field, and you generate within that 
field, or you transmit within that field the electronic signals? Is 
that correct? 

Mr. Philbin. That is correct. We use a microwave laser to in- 
scribe the signals on the magnetic corona around the wire. 

Mr. Barton. So if there is no electricity going through the wire, 
then you do not have a medium for your 

Mr. Philbin. Absolutely correct. 

Mr. Barton, [continuing] product? Okay. 

So do you pay a fee to the transmitter of the primarily electrical 
current to use that electro magnetic field? 

Mr. Philbin. I am sure that that is what the transmission com- 
panies and generation companies would want. But what we wish 
to do is to pay for all these things by licensing the technology to 
content providers of audio, video, and data and make our profit in 
that regard. 

Mr. Barton. If I am Texas Utilities and I have a cross-country 
transmission line, what you are saying is you license a provider 
who then goes to Texas Utilities and pays a fee to use that electro 
magnetic field? 

Mr. Philbin. It could work that way. Or the company itself 
might want to get into that kind of a business, which would require 
the ability, without regulatory burdens, for an electric company to 
go into that type of business, thereby creating competition in the 
entire field. 

Mr. Barton. Okay. Well, of all the people that are testifying 
today, your part of the industry is the most exotic in terms of what 
I an tell. 

Let me ask the general panel this question. Is distribution 
unbundling? That is, requiring regulators to allow retail competi- 
tion for products and services related to the distribution of elec- 
tricity, as an example metering, necessary to bring the full benefits 
of competition to retail electric consumers? 

Does anybody want to answer that? M r. Perry? 

Mr. Perry. In Montana, we have not unbundled the meter, per 
se. The utility still owns it and maintains it and operates it. 

What is critical to us at this point is not the meter but the data 
that the meter can give us, the hourly interval data that allows us 
to shape and buy our power, balance it and so forth. That is much 
more critical than owning that piece of hardware. 

There is other information that the meter can do, and I am not 
an expert on that kind of thing. I think the larger companies can 
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speak to the ideas of using that as a cable, or an I nternet provider, 
and so forth and so on. But what is critical is having incremental 
data every hour of every day and the ability to reach out and grab 
that data on almost an hourly basis. 

Earlier we talked about technology. The one thing that we are 
struck by is that we could not have deregulated power 5 years ago 
without the Internet, because the Internet allows us to transmit 
huge streams of data back and forth between the utility and the 
suppliers and the marketers so that we can schedule and balance. 

That is much more critical to us than the piece of hardware sit- 
ting at the customer's site. 

Mr. Barton. A similar question, and then I am going to yield. 
Karen, have you already asked questions? 

Ms. McCarthy. No, but you can come back to me. 

Mr. Barton. Yes, we will get back to you. 

But, Mr. Pickering, you have not asked questions, right? 

Mr. Pickering. Right. 

Mr. Barton. My last question before I yield to Mr. Pickering is. 
How important to the deployment of distributed-generation tech- 
nology is it to include provisions regarding net metering in our ex- 
pect^ bill? 

Mr. Mittleman, you look interested in taking a crack at that. 

Mr. Mittleman. Thank you, Mr. Chairman. 

In one aspect, net metering would be a blessing for Plug Power 
and for distributed generation. We would redesign our unit. We 
would design a unit that would be a baseload unit sitting at some- 
one's house produci ng 

Mr. Barton. Is this your Fuel Cell over here? 

Mr. Mittleman. This is our Fuel Cell off on my right. 

Mr. Barton. Okay. 

Mr. Mittleman. And when there were peaks, we would rely on 
the electric utility grid to meet those peaks. And when there were 
valleys, we would sell back to the electric utility company. 

Prior to forming Plug Power, I was a vice president with Detroit 
Edison Company. I recognize that this could be the worst night- 
mare come true for an electric utility company, having to backstop 
distributed generation devices to running baseload and just provide 
the type of service, the peaks, and then having to accept electricity 
when they did not want it. 

We have taken the proactive step of designing our unit so that 
it can run completely independent from the grid. It is self-sus- 
taining. It can meet all the peaks and valleys of the home without 
the grid interconnection. 

What is very, very important to us are two things: 

One, many utilities talk about a disconnect charge, or an exit fee. 
If a homeowner was currently using the system and decided not to, 
they might have to pay some large amount of money to disconnect. 
That in itself could stop distributed generation in its tracks. 

The second is having a type of connection with the grid so that 
if for some reason the Fuel Cell went down, we could flip back to 
the grid within a very, very short time period. We are talking 1/ 
15th of a second. That is designed into the system that you see 
right now, and we would like to work with people like the Depart- 
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merit of Energy and appropriate national bodies to design Federal 
interconnect standards to help make that happen. 

Mr. Barton. Good. 

The Chair would recognize Mr. Pickering for 5 minutes. 

Mr. Pickering. Thank you, Mr. Chairman. 

Mr. Philbin, General Philbin, I wanted to follow up on some 
questions that the chairman started. I know that you are doing 
work down at Stennis Space Center, which is in my State of Mis- 
sissippi. 

In answering some of the questions as to is this technology fea- 
sible, has there been any, at this point, demonstration or market 
testing of the technology that you proposed and are working on? 

Mr. Philbin. I n the laboratory the proof of concept has been done 
by the Chief Scientist Luke Stewart. The purpose of the activity at 
Stennis is to do a full field test on an electric grid, which we think 
we could do within 3 months after funding. 

We think that we could probably field the entire system within 
14 months after we start the first field test. That has not been 
begun yet. 

Mr. Pickering. You mentioned 3 months after funding. Your 
funding source is private, public 

Mr. Philbin. Private. 

Mr. Pickering, [continuing] a combination? Private? 

Mr. Philbin. Private. 

Mr. Pickering. A partnership with Scana? Is that correct? 

Mr. Philbin. That is one of the things being contemplated. 

Mr. Pickering. Yes. But you have other private sources? Is your 
financing in place so that you can keep the schedule? 

Mr. Philbin. Financing is not in place, but we are dealing with 
a number of companies, both American and foreign. 

Mr. Pickering. Now in Europe this technology has been dem- 
onstrated? I s that correct? 

Mr. Philbin. It has been demonstrated, but not using the tech- 
nology that we are using. And it is probably unique to the Euro- 
pean area where the number of transformers per house is much 
fewer than they are in the United States. So the problem of getting 
through transformers is much more difficult. 

Mr. Pickering. Flow do you propose to overcome the transformer 
and the differences in the grid between the Europe and American 
models? 

Mr. Philbin. Well, because we are using the magnetic component 
of the wave, it goes through the transformer without scrubbing the 
signals off. The transformer basically in most applications where 
the AC current itself has been the signal carrier scrubs off all the 
signals. And there are so many more transformers in the United 
States, the problem is exacerbated by the very number of trans- 
formers. 

In Europe they have been using work-arounds, which do not 
seem to be very feasible. One is to wire around the transformer so 
that the signal does not go through the transformer at all, and 
there are other workarounds. 

In Britain, because of the fewer number of transformers, they 
have been able to service through the transformers a small number 
of houses. But it is a very limited application. 
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What we are leaking at is nationwide, Coast-to-Coast, border to 
border. 

Mr. Pickering. And you believe you can overcome the trans- 
former issue? 

Mr. Philbin. We do. We know that we can. 

Mr. Pickering. You mentioned regulatory uncertainty as it con- 
cerns or relates to your deployment of this technology. 

What do you mean specifically by regulatory uncertainty? As you 
know, in the 1996 Telecommunications Act there was a provision 
related to PUCA, but all other electric utilities by the State pre- 
emption of imposing a barrier to telecommunication competition. 

There should not be, as I interpret the Act, there should not be 
a barrier to your entry or your use of electric utility grids to deploy 
telecommunications services. Is that your interpretation? 

And if not, what is the regulatory uncertainty that you see? 

Mr. Philbin. At the present time, that is our interpretation. But 
there is always the problem with regulatory mindsets that if they 
see something new coming down the pike, they might want to try 
to force it into an existing regulatory model because there are simi- 
larities between what we are doing and some existing model. 

We are concerned that that may occur, and financiers are also 
concerned about it, as well. It is the potential for regulation that 
is more of an impediment than anything else. 

Mr. Pickering. You have a Notice of Inquiry before the FCC at 
this time? Is that correct? 

Mr. Philbin. Before the FCC? 

Mr. Pickering. The FCC. We have briefed the FCC, and the pre- 
liminary viewpoint was that, because we are using the magnetic 
component that it does not apply; that the current regulations of 
the FCC do not apply. 

Mr. Pickering. So right now it appears positive in that direc- 
tion? 

Mr. Philbin. At the moment it does, but we are afraid the 
mindset may change. 

Mr. Pickering. Mr. Mittleman. When is your deployment sched- 
uled for the Fuel Cell and your product? 

Mr. Mittleman. We had a demonstration unit running a year 
ago, which is still running. We will have alpha units throughout 
this year. Beta units, or what we call precommercial, next year. 
And starting in 2001 we will have commercial units available. 

Mr. Pickering. And what is your strategic plan, or marketing 
business plan? What kind of penetration do you think you can 
achieve by the year 2001? 

Mr. Mittleman. At this point in time we are not releasing the 
specifics of that plan. Flowever, it will be in the range of thousands, 
maybe tens of thousands, but not hundreds of thousands and not 
millions. 

Mr. Pickering. And over a 5-year period? 

Mr. Mittleman. By 2005 we expect to have approximately 1 mil- 
lion Fuel Cell Units built in total. 

Mr. Pickering. Thank you, very much. 

Mr. Barton. The gentleman's time has expired. 

Mr. Pickering. Thank you, Mr. Chairman. 
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Mr. Barton. The gentlelady from Missouri is recognized for 5 
minutes. 

Ms. McCarthy. Thank you, Mr. Chairman. And thank you very 
much for this panel today. 

I would like to ask the panelists to respond to a general question, 
and then I would like to follow up with a more specific question 
for a couple of panelists. 

But given the success you have had with technology and innova- 
tion, what is really needed from the Federal level to help foster the 
continued development that you seek? And what do you most fear 
in terms of Federal action? 

Any of you may respond. 

Yes, Mr. Tribone. 

Mr. Tribone. From my standpoint, I would mention two things 
I think that are really at the top of the list for us. 

One is. Only the Federal Government can address this issue of 
access to the transmission system, access to customers, because 
that is such a bulkanized system here in the U.S. 

The second thing for us is the restrictions on companies like AES 
who have this broad wealth of experience in serving customers all 
over the world from investing here in the United States— and that 
is the Public Utilities Flolding Company Act. That is very restric- 
tive with respect to companies like us. 

I think Dynegy is the same way. Companies who are not already 
utilities who are in the competitive sector really are restricted from 
investing in the electric sector here. 

So those are the two main things for the Federal Government. 

I think the thing to fear would be that we try to do something in 
this whole debate that is so comprehensive that nothing can get 
done. I think I would prefer to see some things that can get done 
get done versus waiting for a whole comprehensive package, if we 
cannot get a comprehensive package. 

Ms. McCarthy. Any other panelists? Yes, Mr. Mittleman. 

Mr. Mittleman. I think an important role that the Federal Gov- 
ernment has played in the past, and I hope they will continue to 
play, is the support that has been lent to distributed generation 
technologies through agencies like Department of Energy and 
NIST, Department of Defense. 

Many other countries are heavily supporting these types of tech- 
nologies. We at Plug Power believe that we need public/private 
partnerships to make this a reality; that we cannot do it by our- 
selves. But with the Federal Government and with State govern- 
ments we can make it real. 

And we are right now at a place in time where the U.S. can be 
propelled into a leadership position in fuel cell technology, and we 
hope that will continue. 

Ms. McCarthy. Mr. Perry? 

Mr. Perry. Thank you. Two concerns. 

One is that the FERC, as aggressive as they have been toward 
getting to a market-based situation, become even more aggressive 
in regards to specific issues like balancing within a State. 

In Montana we have proposed a way to balance on a market- 
based rate, and the FERC came back and said "cost-based." Except 
the utility that is doing the balancing invests no costs anymore. 
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They sold their generating assets. So we need a more open-minded 
view to let the States be laboratories when the States are willing 
to be laboratories, and when they are not maybe there is some Fed- 
eral to push them that way, but in general if a State is willing to 
do something, let the FERC pull back and let them. 

In the longer term our issue is more related to oligopoly power. 

I look down the panel and I see Dynegy and AES and they scare 
a small company like us. Because if they become too large, or if for 
example Bonneville Power makes it difficult to buy directly from a 
Federal agency, which it has been difficult for smaller companies 
to do, those are all good ways to let the market evolve, whether it 
is the Fed selling directly to small SBA-based type of companies, 
or the large companies not being too aggressive in things like credit 
policies. 

So we need to have a balance there. And I think what Congress- 
man Largent was talking about earlier was the Department of J us- 
tice and using enforcement there, I think that would probably be 
okay. 

Ms. McCarthy. Anyone else? 

[No response.] 

Ms. McCarthy. I come from the State of Missouri and we have 
a 6.3 cents per kilowatt hour for residential customers and a 5.5 
cents per kilowatt hour for our commercial customers, and our leg- 
islature is moving forward on legislation follow a this study from 
our Public Service Commission so we can be ready to deregulate. 

And while the bill has not passed, it does address customers and 
how they are able to purchase power. I want to tell you about that, 
and then I want to ask a broader question about all of our cus- 
tomers. 

Under the bill the customers would be able to purchase power 
from a Public Service Commission certified retail electric provider 
under a standard offer, or an individually negotiated contract with 
that retail electric provider, or a market aggregator who would ne- 
gotiate with that retail electric provider, or an incumbent electric 
utility as a supplier-of-last-resort. 

But my questions to Mr. Randolph and Mr. Tribone and anyone 
else who would like to weigh in is about the customer and the idea 
of real-time purchasing as a consumer. 

It is very appealing on its surface. What education do you see 
will be needed to afford the average consumer the knowledge base 
to manage their own energy usage? And further, what accommoda- 
tion would you propose to ensure that individuals who might other- 
wise be economically disadvantaged or possibly less sophisticated 
are not left with expensive energy to power their home? 

Noting that Missouri's kilowatt hour is very attractive how do 
the consumers prepare to compete to keep the same attractive kilo- 
watt hour? 

I must confess to you, my worst fear is that they are not going 
to if we do not do something to educate them, and they are going 
to be competing with the commercial users and the bigger users 
and end up with a higher kilowatt hour, and they are going to get 
angry not at you but at us, Mr. Chairman. 

So I would love your thoughts on us. 

Mr. Barton. "At us, Mr. Chairman"? 
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As soon as they answer this question, we are going to go to Con- 
gresswoman Wilson, but answer the gentlelady's questions before 
we go to the next questioner. 

Mr. Randolph. Okay. Different companies, as you have heard 
from this panel, have different market strategies in terms of the 
customers that they market to. There are plenty of companies out 
there that are targeting marketing to the residential customers and 
may be able to do that in the most efficient manner possible. 

Someone mentioned the possibility of Amazon.com reaching those 
rural and small residential customers. 

So whether you get it directly from a utility marketing affiliate, 
a Dynegy, an Enron, an AES, or an aggregator, I think ultimately 
those customers will be reached and that will be in terms of being 
competitive on the generation side, which is only one component of 
what that customer sees. 

The other component, competition on the transmission and dis- 
tribution side, I think is going to come from things like Fuel Cells 
and distributed generation and so forth that you have heard from 
other panelists, and that presents a very real possibility to keep 
those rates competitive. 

And then further as it relates to the Public Utility Holding Com- 
pany Act, if we get some of those barriers out of the way then you 
may see additional efficiencies with theT&D companies as they get 
together and eliminate redundant costs, and that lowers those costs 
as wel I . 

Mr. Tribone. Yes. I would say that this whole area of educating 
the public has been one of our weakest areas. I mentioned earlier, 
possibly before you came in, that we were starting a new company 
called Power Direct to serve residential customers, and most of the 
investment we are making there is going to be on aducating the 
consumer as to what is available. 

As far as your question about the lowest-income consumers, that 
is an issue we have to be careful about. The best way I think that 
we have seen to handle that is to have, for the lowest-income cus- 
tomers, explicit help and an explicit subsidy versus trying to build 
that into the market system. Because there is no question that 
they need help, and to just make that explicit is probably the best 
way. So that is what we would recommend. 

We are working in some systems like that around the world and 
it has worked fairly well. 

Ms. McCarthy. Mr. Perry? 

Mr. Perry. We make the assumption, whether it is a small com- 
mercial customer or a homeowner, that information is good and 
they will make rational decisions. 

One part of this unbundling is to show them the transmission 
costs, the distribution costs, the supply costs, and the demand side 
of that as well. 

The customer starts to look and says, wait a minute. I am paying 
that much more for that component of my bill? If I manage that, 

I can save my own money, whether that is using Fuel Cell tech- 
nology or just managing how I use energy in my house. 

But right now what the customer does not have is that informa- 
tion. He has got a one-line bill from the utility and it has got a 
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price, $50 a month, $100 a month. So he does not even know what 
he is supposed to manage. 

The utilities did that, with all respect to them, fine, but they did 
that because there was not a goal to be efficiently using energy; it 
was just to put it through to make their 11 percent rate of return. 

Once you get out of that world and you give the information, cus- 
tomers act rationally. Those that do not ought to be penalize. Is 
that not the nature of our business, or our government? 

Ms. McCarthy. Mr. Chairman, if you would indulge me in one 
quick follow up to that comment? 

Mr. Barton. Well if it is quick. We have extended the 5 minutes 
to about twelve already. 

Ms. Wilson. Mr. Chairman, I would be happy to yield my time 
to the gentlewoman from Missouri. 

Mr. Barton. Well 

Ms. McCarthy. You are most gracious. 

I n addressing the consumer I quite agree with your response, but 
I had really a two-pronged concern. Yes, I believe if educated they 
will in fact act rationally, and if they do not there are con- 
sequences. That is the real world. 

I am worried about in the arena of competition and what is avail- 
able to them, if we do not act at this level, or empower the States 
and the public service commissions to make sure they address it, 
that those good rates, those reasonable rates now being experi- 
enced across the Nation will not be available to the consumer to 
even obtain. Perhaps I did not make that second point, and I do 
not want to take any more of the committee's time with an answer. 
Perhaps we can visit individually about that, but I would welcome 
any thoughts any of you have on that. 

Thank you very, very much, Mr. Chairman, and I thank the 
Lady for her graciousness, and I hope you will not penalize her. 

Mr. Barton. Oh, don't worry about that. 

Does the gentlelady from New Mexico wish to ask questions? 

Ms. Wilson. I yield the balance of my time. 

Mr. Barton. The gentleman from Massachusetts, Mr. Markey. 

Mr. Markey. Thank you, Mr. Chairman, very much. 

Mr. Phi I bin, on page 3 of your prepared testimony you say, "As 
the Media Fusion neural network can recognize the smallest 
changes in appliance electricity use in the home, the system can 
provide profiles of customer appliance use."— customer appliance 
use. "Collectively these user portraits represent demographic and 
market trends." 

What kind of information can your system collect about the con- 
sumer? 

Mr. Philbin. About the consumer, only his electricity use and the 
type of appliance using the electricity. The amount and the type. 

Mr. Markey. So for example let's take the toaster, the washing 
machine, the refrigerator, the TV set, the computer, let's go 
through that. 

So you could tell how long each one of those things was in use 
in a home in the course of a day? 

Mr. Philbin. And the amount of electricity that it used. 

Mr. Markey. Depending upon what? Excuse me? 

Mr. Philbin. On the amount of electricity that it consumed. 
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Mr. Barton. Would the gentleman yield on that point? 

Mr. Market. I would be glad to yield. 

Mr. Barton. How do you know it is the toaster as compared to 
the computer? I thought an electron was an electron? 

Mr. Philbin. There are algorithms, very complicated algorithms, 
that are a part of this system. It is not a very simple system; it 
is a very complicated system. And there are special polymers that 
we are developing at the University of Southern Mississippi Poly- 
mer Institute, and these are the types of things that will malce 
these algorithms for us. 

This is a very, very useful system for the electric generation and 
transmission industries. They have been looking for this type of 
sensitivity in measurement of the electric consumption for a long 
time. And it can be used because of its specificity to predict things 
like brownouts and other breakdowns in the system before the 
occur. 

Mr. Market. So they could then gather specific information 
about me? 

Mr. Philbin. They could. 

Mr. Market. They would know, for example— a telemarketer 
would know when I was home by the fact that the stove was on, 
you know 

Mr. Philbin. Yes. 

Mr. Market, [continuing] at around 6:30 at night. So if their 
plan was to bother me when I was having dinner, they would know 
just when the stove was on. The telemarketer could get a profile 
of when every stove is on in every community so they know exactly 
when people are sitting around their kitchen table to get the max- 
imum benefit from their telemarketing campaign. 

Is that right? 

Mr. Philbin. Our technical people predicted that there would be 
this concern amongst the consumers. 

Mr. Market. Yes. And I think it is a pretty legitimate concern. 
And I can see where telemarketers— It is a telemarketers dream in 
a lot of ways to be able to figure out when that stove is one, be- 
cause that is what they are looking for. That is the maximum point 
of impact for this community. 

So are there any restrictions on the use of this data right now? 

Mr. Philbin. No there is not that I am aware of. 

Mr. Market. Do you think that consumers should be entitled to 
be able to protect— do you think consumers should be able to pro- 
tect against the re-use of this information for purposes other than 
that which they originally intended? 

I n other words, they intend the electricity to be used only to cook 
that second-day ham hash. They do not intend it to be a profile 
that a telemarketer can use in order to telephone them while they 
are now eating? 

Mr. Philbin. I would agree that they have a right to privacy in 
this arena, as in all others, actually. And I would say, no, I would 
not want that used against me by telemarketers calling me when 
I was home. Telemarketers are bad enough the way they are just 
doing it in the blind. 

Mr. Market. Thank you, Mr. Chairman. 

And let me ask you, if I may, M r. T riboney, or T ribone? 
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Mr. Tribone. 'Try-bone." 

Mr. Markey. Tribone. You say that there is a shrinking natural 
monopoly. The question for you is this. If transmission and dis- 
tribution remain price-regulated monopolies, how can we encourage 
innovation and increase efficiency in these bottleneck facilities? 

Mr. Tribone. Yes. Well today we mainly have cost-plus regula- 
tion. I think all of you who have been in this arena of restructuring 
can see really how badly and how poorly that has served us. 

So I think that we have to move to a different type of regulation. 
It definitely still has to be regulated. We have talked about that 
here, and the role of the Federal Government in regulation of ac- 
cess. 

But the model that we have seen that has worked that we were 
actually working in other countries is that the r^ulator enters into 
a long-term contract with a price, a known price, in it ahead of 
time with the transmission or distribution company. 

That price can be declining. It should be declining so that con- 
sumers get the benefit over time. But it is a known price. And be- 
cause the price is known and it is not regulated on a cost-plus 
basis, any creativity, innovation, new ideas that come out are 
shared between the company making them and the consumer. 

So that is the structure that has worked best that we have seen, 
and we have seen a lot of them. 

Mr. Markey. In the telecommunications industry we call that 
price caps. Is that what you are talking about? 

Mr. Tribone. Yes, price cap. Similar to price cap. 

Mr. Markey. Thank you. 

Thank you, Mr. Chairman. 

Mr. Barton. Thank you. And I will let the gentleman know that 
we will work with him on privacy protection in the electricity re- 
structuring bill. You and I have a little more influence on that than 
we may have had in financial services that was on the floor several 
weeks ago. 

Mr. Markey. Thank you, Mr. Chairman. 

Mr. Barton. Does Mr. Ehrlich of Maryland wish to ask ques- 
tions? 

Mr. Ehrlich. I apologize for my lateness. Following up on the 
gentleman's line of questioning, I guess if you really want^ to fool 
telemarketers you would just keep the lights and everything on all 
day. That would really throw them off. 

Mr. Philbin, let me just follow up in a serious vein here with re- 
spect to this information. It is not sold, or no one can gain access 
to this particular profile information with regard to use, correct? 

Mr. Philbin. We have contemplated that the data would be used 
by the electric generation and transmission companies. We had not 
thought of the telemarketing things, except in some wild thoughts 
our technical people had. We thought of it as a tool for the grid 
itself. 

Mr. Ehrlich. A tool for the grid, and maybe to educate con- 
sumers as well? 

Mr. Philbin. Yes, as well. 

Mr. Ehrlich. Okay. Thank you. 

I yield back, Mr. Chairman. 
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Mr. Barton. I think that concludes the first round. We are not 
going to have a formal second round. 

I have one question, and I think Mr. Shimkus has one question. 

General, I want to clarify your relationship with NASA. My un- 
derstanding is that the relationship is more of a landlord, that your 
company rents space from facilities that they own. Is there a more 
formal relationship than that? 

Mr. Philbin. With NASA directly? 

Mr. Barton. Yes. 

Mr. Philbin. No, there is not. We are contemplating working 
with some of the NASA scientists at Stennis Space Center for var- 
ious parts of what we are putting together, but primarily we have 
a direct landlord-tenant relationship with the Mississippi Enter- 
prise. It is a State operation which includes the Center for Higher 
Learning, and we are going to be working very closely with the 
Center for Higher Learning in their capacity as a very sophisti- 
cated computer operation. 

Mr. Barton. Thank you. 

Mr. Shimkus, for the last questions of this panel. 

Mr. Shimkus. Thank you, Mr. Chairman. 

I think more than cost for constituents and consumers, I think 
reliability will be the issue that a lot of careers will succeed for fail 
on. 

So, Mr. Tribone, I have a question. In your testimony you talk 
about South America. Can you address. Was it not in Brazil that 
there were some reliability or production problems by your corpora- 
tion? And can you explain, or give us a brief background on that 
and what has caused that to maybe not be a problem anymore? 

Mr. Tribone. Sure. Well, in general the companies that we have 
been involved with have been improving the reliability were all 
companies that were formerly owned by the government. So we 
have improved those markedly. 

The number of outages, the length of outages have improved by 
30 to 40 percent. 

I am not sure exactly what you are referring to but it may be 
something that happened in Rio dej aneiro 2 years ago in the sum- 
mer, similar to what we had in New York City last week. 

Actually, because of the El Nino effect, they had the 30 warmest 
days on record. So they had 30 days in a row of what we had here 
on the East Coast last week, or 2 weeks ago. 

What happened is, the system held up fairly well but there were 
thousands of old transformers that we had not had a chance to 
change out yet. We did lose part of the city. And I am going to say 
this somewhat facetiously, but it was a small part of the city but 
it was where a lot of journalists lived so it got a lot of publicity. 

Mr. Shimkus. Oh, I cannot believe you would get a lot of press 
because of that. 

Mr. Tribone. We have invested a lot in the system since then. 
We have everything changed, and we have gone through two sum- 
mers since then without any issues in Rio. 

Mr. Barton. Well we could say they make us sweat so it is good 
that you made them sweat, but we will not say that. 

Mr. Shimkus. Thank you, Mr. Chairman. Again, on the reli- 
ability issue I think that neoied to be part of the record, because 
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there is no perfect system, but we are striving to develop one and 
those concerns have to be addressed. 

I yield back, Mr. Chairman. 

Mr. Barton. Thank you. 

We want to thank this panel for your participation this morning 
and your lengthy participation. There may be written questions as 
a follow-up. If so, we hope that you will reply fairly expeditiously 
because we expect to be marking a bill up within the next two to 
3 weeks. 

So this panel is excused. 

Mr. Barton. We would now like to hear from our second panel. 
If Mr. Jordan Clark will come forward, Mr. Dale D'Alessio, Mr. 
Hans Mertens, and Mr. Don Deless. 

Gentlemen, welcome. Your entire statements are in the record. 
We are going to ask each of you to summarize in 5 minutes. 

We will start with Mr. Clark and go right down the line. Mr. 
Clark is the President of United Homeowners Association 
headquartered here in Washington, DC. So we welcome you. Your 
testimony is in the record, and we acknowledge you for 5 minutes 
to summarize it. 

STATEMENTS OF J ORDAN CLARK, PRESIDENT, UNITED HOME- 

OWNERS ASSOCIATION; HANS MERTENS, MANAGER, GOV- 
ERNMENT AFFAIRS AND PLANNING, WILLIAMS DISTRIB- 
UTED POWER SERVICES, INC.; R. DALE D'ALESSIO, CHIEF EX- 
ECUTIVE OFFICER, iSOFT; AND DONALD DELESS, PRESI- 
DENT, D&C DEVELOPMENT COMPANY 

Mr. Clark. Well thank you, Mr. Chairman, and members of the 
committee, for inviting us back. We were here I guess about 20 
months ago when you started talking about electric deregulation. 

Many things have changed since then. I want to reiterate that 
whatever is decided as far as a deregulated market, the people that 
are most affected are homeowners. 

We spend $80 billion a year on electricity. For most of us, that 
is a lot of money. For most homeowners, it is the second biggest 
bill they pay. For a lot of homeowners, about 30 percent, especially 
the elderly, it is the biggest bill they pay. So whatever is done has 
a great effect on us not only in paying our electric bill, but in pay- 
ing for services and goods. 

If we can reduce the electric bills of those people who provide us 
with the goods we buy, such as a Wal-Mart which spends I guess 
about $640 million on their utility bills to the mom and pop grocer, 
we can in effect reduce the cost and put a lot more money back into 
our pockets, which we can then spend on the economy, invest, or 
perhaps even save. 

But making sure all consumer classes are treated fairly in the 
electric deregulation era is really what we are all about. That 
means residential, commercial, and industrial. 

So far, we feel that perhaps we have not been treated as fairly 
as we should have as far as residential customers are concerned. 

As you well know, the States have taken the initiative on deregu- 
lation. I do not envy you your job. If I were still a staffer up here, 

I am not quite sure what I should do on this issue. You are be- 
tween a rock and a hard place. We know that States rights are the 
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issue today for a lot of people, and should be, and this has been 
traditionally a market and a commodity that was controlled by the 
States on a regional basis if you look at grids. That has worked 
very wel I . 

But a new day is dawning, and we want to make sure that it is 
done properly. So we will have legislation I assume in this Con- 
gress on electric deregulation. 

And we want to make sure 

Mr. Barton. Say that with a little more enthusiasm. 

Mr. Clark. We know we are going to have legislation from the 
committee to the floor and passed this Congress. We want to make 
sure that the residential customers are treated fairly and that it 
is done properly, and I am sure you do, too. That is why we are 
here. 

But as I said, we are not too thrilled about what has happened 
in the States. In the 25 States that have looked at deregulation or 
have passed deregulation, there have been some problems with the 
way it is done. I am going to mention the dirty word of "stranded 
costs." 

I have conservatively put in my statement that that is about 
$100 billion that we residential consumers and some commercial 
customers are going to be paying for the price of deregulation. It 
is probably closer to $200 billion, and will actually settle out to 
about $160 billion by the time it is done. 

If we spend $80 billion a year on electricity and we save 20 per- 
cent a year on that, that gives us $16 billion. But if we are paying 
$160 billion for that, it is going to be quite a while before we real- 
ize any gains. So we want to make sure Congress understands how 
that is working in the States. 

We think that the way it has been treated, not in all States but 
certainly some, and things are getting a little bit better; certainly 
the California system was transmitted to some States but Ohio 
seems to be doing a fairly decent job considering deregulation as 
far as stranded costs are concerned in other States. We have won 
some battles, but we basically lost the big battle on the stranded 
cost issue. 

But I am not here to debate stranded costs; just to let you know 
that the future does depend on what has happened in the past, and 
will depend on what happens in the next few weeks as far as con- 
sidering legislation. 

Let me point out one example very quickly of how deregulation 
was not done properly. In California $28 billion was given as 
stranded costs. It came out of the consumers pockets, and is still 
coming out of consumers pockets. 

The tradeoff was a 10 percent reduction in our electric bills. If 
you add the cost of stranded costs to the electric bill, it is really 
a 20 percent increase in our electric bill. So we do not think that 
is fair. 

In effect, also stranded costs reward inefficient electric compa- 
nies. They come in and say, well, we have these costs we're not 
going to get paid for. If we got o deregulation, we have to compete. 
Therefore, we want to get paid for them. 

The efficient companies do not have stranded costs. I think it is 
very inequitable and a terrible precedent to set in this country. 



55 


There is a company in Pennsylvania, an electric Company, they 
have $4.7 billion in stranded costs. They went around and bought 
some nuclear power plants, which is the basis their stranded costs 
in the first place was based on. 

So they mismanaged nuclear power plants, got $4.7 billion, and 
went out and bought some more. That is a terrible disadvantage 
to anyone who wants to go in and compete, because if I have a $5 
billion cash drawer I can keep competition out of my market pretty 
quickly. 

I see the red light on. Let me just say that in considering legisla- 
tion there are a few things we would like you to have in the final 
package. 

Prohibition of exit and entry fees. We think Congress should at 
least make itself known as to now they should be handled. 

We have to ensure ^ual access to the marketplace by all con- 
sumer groups, residential and commercial and industrial. 

And the right to aggregate is very important. Aggregation now 
can be had by homeowners, and that should not be imp^ed in any 
way by whatever we do here, or by what the States have done or 
will do. 

Also, billing. Require concise, accurate, and timely billing. We 
have seen the telecommunications l^islation that was passed. Bill- 
ing has been quite a problem, which is being corrected, but if a 
homeowner cannot understand the bill there is less reason to 
change. 

Mr. Barton. Mr. Clark, we have got three more folks here. We 
have got your written statement. 

Mr. Clark. So basically I would ask the Congress to make sure 
that we do get fair treatment and equal treatment as residential 
customers and consider some of the recommendations we have 
made. 

[The prepared statement of J ordan Clark follows:] 

Prepared Statement of J ordan Clark, President, United Homeowners 

Association 

Mr. Chairman and Members of the Committee, thank you for the opportunity to 
return to the Committee and express our consumer views on eiectricity dereguiation 
and its present and future effects on competition, innovation and the future as it 
relates to the country's 68 million homeowners, otherwise known as residential cus- 
tomers. 

Given the fact that a properly deregulated industry should produce new players, 
old players with new ideas, new products and services, more customer choice and 
lower prices. I'll let the industry r^resentatives look into the future and tell of their 
goods and services forecasts for the energy marketplace. How and when a truly de- 
regulated market comes about is another question. 

America's 68 million homeowners have the most to gain or lose in the outcome 
over electricity deregulation. Not only do they cumulatively purchase more elec- 
tricity than commercial and industrial users, they buy more goods by far than any 
other consumer group. Those goods all have an electric bill attached. If we can lower 
a Wal-Mart's $640 million utility bill, a manufacturer's cost of producing goods, even 
the local donut shop's energy bill, consumer savings will be realized. Everybody ben- 
efits. 

The monthly electric bill for most homeowners is second only to their mortgage 
payment. For approximately 30% of older Americans on fixed incomes who don't 
have a mortgage, it can be the biggest drain on their pocket book. 

Not only can deregulation reduce the $80 billion homeowners spend each year on 
electricity, lower electricity costs will reduce the price we pay of goods and services 
giving us more disposable income to pump back into the economy, invest or place 
in a savings account. 
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A 20% reduction in electric rates will put $16 billion a year back in homeowners' 
pockets. Federal budgetary savings over ten years could exceed $245 billion and 
public schools could save approximately $27 billion in their electric bills. That could 
translate to a savings of $27 billion in local residential property taxes and $245 in 
federal taxes. 

Making sure that all consumer classes (residential, commercial and industrial) are 
treated fairly and that deregulation does achieve its goal of a competitive market- 
place are the principal challenges that Congress and the states have faced and will 
continue to address. 

To date, the legislative agenda and subsequent deregulation have been controlled 
by the states. Congress, for better or worse, has let the individual states decide the 
course of deregulation. 

Unfortunately, in many of the 25 states which have or are in the process of imple- 
menting deregulation, residential consumers are being forced to pay an unprece- 
dented price for the process. Namely, well over $100 billion in add-on fees to their 
incumbent electric companies. Not one penny of the $100 billion, which the industry 
calls "Stranded Costs", goes toward the purchase of electricity by the consumer. In 
addition, the billions collected from consumers by the incumbent electric companies 
has in most cases had a negative effect on competition, producing the opposite of 
its intended results. 

For example, California consumers under deregulation legislation passed in 1996 
will pay $28 billion in stranded costs to their incumbent utilities. In return, residen- 
tial consumers will receive a 10% reduction in their rates. Sounds like a good deal 
until the electric bill arrives and the homeowner finds charges for "CTC" (Competi- 
tion Transition Charge) and 'Trust Transfer Amount" which add 30% to the bill. 
After the stranded cost charges are added, the 10% "legislated rate reduction" pro- 
duces a 20% increase the electric bill. 

It gets worse. Instead of bringing competition into the lucrative residential Cali- 
fornia marketplace, the stranded costs have produced the opposite results. Potential 
competitors are simply staying out of California's residential market until the 
stranded costs are paid off. The profit margins are just too little. 

The same can be said in other states such as Pennsylvania, where high stranded 
cost recovery was allowed. 

In addition to keeping real competition out of the marketplace until stranded 
costs are paid off, stranded costs give the utilities who receive them an extraor- 
dinary economic advantage over their potential competitors. For example, after re- 
ceiving stranded costs totaling $4.7 billion, a Pennsylvania utility bought additional 
nuclear power plants adding to its capacity in anticipation of real deregulation. The 
irony of that particular situation is that the utility in question justified its request 
for stranded costs on the argument of the negative worth of its present nuclear 
plants. 

In effect, stranded costs reward inefficient electric companies with huge amounts 
of consumer dollars which in turn are used to compete with efficient companies who 
have no so-called stranded costs. Bad management is handsomely rewarded while 
the well managed efficient companies are penalized. A dangerous precedent set by 
the states in the stranded costs debate. 

I am not here to debate the "stranded cost" issue. After three years of fighting 
the battle, we recognize the fact that the majority of state legislatures in granting 
the stranded costs have sided with the power brokers of the electric industry and 
are not about to revisit the issue unless they are forced by the courts or an enlight- 
ened electorate. But it is absolutely essential that we recognize that residential cus- 
tomers are being required to pay unprecedented sums of money to their electric util- 
ities as the price for deregulation, and as a result a truly deregulated marketplace 
is years away from reality. 

In considering any legislation, we hope that Congress will do what is necessary 
to insure that consumers get what they pay for in stranded costs and what we were 
promised by the states and the industry: a competitive marketplace, real choice, 
savings, additional services, reliability, aggregation, universal access and other ben- 
efits a deregulated industry will produce. 

Due to the necessity of interstate transactions to bring about real deregulation. 
Congress under the Commerce Clause of the Constitution can if it chooses set pa- 
rameters in the deregulation process being carried out in the states. 

On the other hand Congress can also let the states do as they please, for better 
or worse, until forced to address issues between states affecting electricity or to ad- 
dress inequities or inefficiencies in the marketplace. 

We hope that in the passage of electric deregulation legislation that Congress 
truly represents the consumer and mandates thefollowing: 
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• The prohibition of exit, entry or simiiar fees being charged to consumers when 

they purchase electricity or other energy services. 

• Equal and timely access to electricity and energy related services for residential, 

commercial and industrial customers. 

• The right of any consumer of electricity or other energy services tojoin with other 

consumers for the purpose of aggregating their purchasing power. 

• That a customers rights and opportunities to obtain alternative electricity or other 

energy services should not be unduly hindered, restricted or discouraged. 

• A customers right to clear, concise, accurate and timely billing procedures which 

do not discourage or inhibit the continuation of the present provider or the 
choice of a new one. 

• That the awarding of stranded costs does not discourage competition or distort the 

marketplace. 

• That the payment of stranded costs must be equitably divided among all three 

consumer groups: residential, commercial and industrial. 

I appreciate the reluctance of Congress to interject itself any more than it should 
into an arena which has traditionally been controlled by state government, espe- 
cially in establishing rates. However, since "only Congress can ensure that a com- 
petitive retail electricity market is established throughout the United States", it has 
no choice but to address the issue if it wants deregulation and real competition for 
consumers to be brought about in a timely, efficient, effective and fair manner. 

We do not feel that federal legislation should preempt the states ability to oversee 
the electricity industry within their borders. However, we do feel that the existing 
monopolies with few exceptions have exerted their well established political influ- 
ence in key states to the detriment of the consumer and benefit of themselves. 

Electric deregulation because of its unprecedented economic impact on all Ameri- 
cans is not an issue that Congress should debate for years. We hope that the Com- 
mittee will move forward with legislation which will truly bring about real competi- 
tion in the marketplace as soon as possible. 

Again, thank you for the opportunity to address the issue and we look forward 
to working with the Chairman and other members of the Committee to bring about 
an effective, efficient and fair deregulation of the electricity industry. 

Mr. Barton. I would now like to hear from Mr. Hans Mertens? 
Am I saying that right? 

Mr. Mertens. It is Hans Mertens. 

Mr. Barton. Hans Mertens, who is the Manager of Government 
Affairs and Planning for Williams Distributed Power Services in 
Tulsa, Oklahoma, the home of Congressman Steve Largent. 

So we are glad to have you and to let you have 5 minutes to sum- 
marize your written statement. 

STATEMENT OF HANS MERTENS 

Mr. Mertens. Thank you, Mr. Chairman. Good morning, mem- 
bers of the committee. 

Mr. Barton. Speak closely into the microphone, please, sir. 

Mr. Mertens. I will fix that. 

I am delighted to be with you this morning. I do believe I have 
an important and exciting message for you all as it relates to dis- 
tributed generation. 

My formal comments are summarized for you in a 17-page docu- 
ment that looks something like this, and I would invite you to pe- 
ruse that. 

As I prepared for today's session, my greatest concern was know- 
ing that this committee has wrestled with the issue of electric de- 
regulation and such for the last 2 years, and I would have nothing 
new to say. 

I must tell you, in listening to the insightful questions that I 
heard this morning, I am much relieved that the search for a great 
solution continues, and hopefully by using my time this morning to 
recount some personal experiences I may be instructive on how we 
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should proceed in this matter, and I respectfully ask your help on 
certain issues. 

In 1981 my title was Chief Engineer, and I worked for Con Edi- 
son New York. I became convinced around that time that distrib- 
uted computing— we call them PCs now— was a good investment to 
allow engineers to be more productive. 

At the time. Con Edison, and quite frankly most large corpora- 
tions, were mainframe shops. The theory? Only the big, important 
stuff needed to be computerized. If you wanted to computerize a 
process, go through some torture. 

And if you prevailed and the program needed to be written, and 
if you had a big application and you could tolerate that, that was 
fine. But if you ne^ed something done quick, forget about it. 

Remember, we were still abbreviating 1981 as 1981' and that 
was done strictly to save storage space. Clearly we needed some 
flexibility. 

In that environment, I went to the president of the company to 
get approval for the purchase of a Texas Instrument 64KB ma- 
chine. It came with two 574 disk drives, a stack of floppies each 
with 360KBS of memory, and when I assembled it it covered the 
entire desk top. 

I was proud to think I had control over my own destiny. I was 
firing a shot across the bow of the climate-controlled mainframe 
machine, and the vice president of our mainframe shop. 

My boss and a lot of other bosses approved the purchase, warts 
and all, and changed history once and forever. 

Today I cannot help but point to the similarities in the power 
generation area. Distributed generation faces formidable market 
barriers, some of which are unnecessary and represent corporate 
hysteria, while others relate to incumbents protecting their turf. 

When AT&T was everyone's phone company in the 1970's, the 
best minds from its Bell Labs Division, Holmdel New J ersey, were 
used to justify that when somebody plugged a telephone into the 
jack in their house it could bring down the entire network system. 
Now that was if the telephone was purchased from Sears rather 
than the one manufactured by its Western Electric Division and 
leased by New j ersey Bell to its customers. 

Well I think many of you remember those days. I have some con- 
temporaries in front of me. And witnesses at that time predicted 
that the best telephone system in the world would quickly degrade. 

Today I think we all know that Bell Labs has loosened and com- 
petes with New j ersey Bell, now known as Bell Atlantic, and 
AT&T is attempting to enter local markets in a big way. 

Things do change, and I would offer that as a good analogy to 
where we are going. 

Well I have already confessed to being a reformed engineer, and 
in that capacity I assure you the technology is available today to 
allow distributed generation to integrate effectively with all power 
grids and be a viable part of the market. 

I have participated on a number of different task forces. I am a 
member of the New York ISO Transition Team, and a lot of issues 
that surface in those capacities tell me that this is very doable. 
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I have the utmost respect for the utility industry, and I fully ex- 
pect it to survive and thrive in the restructured market of tomor- 
row. My pension depends on that for sure. But changes are needed. 

Large, central generators can be bad. Having all distributed gen- 
eration is not an optimal solution either. I believe both generation 
forms, in appropriate balance, is good, and an objective of 
partnering, not just tolerance, is best. 

But much like the telephone jack red herring of yesteryear, I 
often hear experts predict the dire consequences of connecting DG 
units into the grid. 

When forced to accept distributed generation as an energy 
source, these experts burden new projects with expensive inter- 
connection requirements intended to kill projects. And when 
projects do survive, then standby charges for power costs are de- 
signed to hurt project economics some more. 

Conversely, when old central generation units are retired, there 
is seldom an attempt to encourage distributed generation and 
thereby avoid placing new unit into rate base. 

I have one closing thought. Williams and the DPCA, Distributed 
Power Coalition of America, strongly believe in choice. Where com- 

E etition exists and robust markets are encouraged, the consumer 
enefits. 

A national vision needs to be articulated by the U.S. Congress 
that promotes restructuring while preserving regional uniqueness. 

I look forward to your questions. 

Thank you, Mr. Chairman. 

[The prepared statement of Hans Mertens follows:] 

Prepared Statement of Hans Mertens, Manager, Government Affairs and 
Planning, Williams Distributed Power Services, Inc. on Behalf of the Dis- 
tributed Power Coalition of America 

Mr. Chairman, thank you for the opportunity to testify before the Subcommittee 
today on innovation in the eiectricity delivery system. Few innovations offer as 
much promise for American consumers as distributed generation, which encom- 
passes a variety of technoiogies, inciuding onsite generation, storage and power con- 
trols. Together, these new technologies offer greater reliability and energy savings. 

I am here today to tell you about the hybrid applications of distributed generation 
that my company is pursuing as part of a global market strategy for our customers. 

Williams Distributed Power Services is a subsidiary of The Williams Companies, 
a multinational corporation active in most aspects of the energy industry and also 
in communications. Our whose business units include five major natural gas pipe- 
line systems that span the length of the mainline United States, energy production 
and energy marketing, including the creation of distributed generation solutions for 
our customers. 

Williams is also a member of the Distributed Power Coalition of America (DPCA), 
a national group comprised of equipment manufacturers, energy service companies, 
natural gas and electric utilities and others. The DPCA has been involved on a fed- 
eral and state level in initiatives that address distributed generation technology. 

T he Promise of Distributed Generation 

Distributed generation is not new. It has been with us for decades in the form 
of backup generator units, cogeneration facilities and remote generation. In fact, 
Thomas Edison's first electric generating unit— the Pearl Street Station in New 
York City— was a distributed energy system. What has changed is the breadth of 
technological solutions now available in the marketplace, combined with a rapidly 
changing electric industry that will require greater flexibility in meeting complex 
needs. 

Distributed generation is generally defined as power production located in close 
proximity to the market, either as: on-site generation at an end user's site, genera- 
tion installed at a utility substation, or generation installed in close proximity to 
several users, which are tied directly to the generator. 
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This equipment couid be instaiied on the "customer side" of the meter or the "utii- 
ity" side. It can be grid connected and operated in parallel to the electric system, 
or operated entirely separately from the grid as a "power island." A variety of par- 
ties could own it, including the utility, the end user, an energy service company, 
the manufacturer, or some other third party. 

Finally, distributed generation encompasses a wide range of technologies, includ- 
ing turbines, reciprocating engines, renewable energy sources and storage systems, 
all of which are available in today's market. In the very near future advanced or 
emerging technologies, like fuel cells and microturbines, will be added to that list. 

The benefits of employing small, dispersed generation throughout the grid include 
increased reliability. In cases of natural disasters— hurricanes, ice storms— distrib- 
uted generation could allow individual sites (or in some cases, whole sections of the 
grid) to remain in service. DG units could also protect the United States from wide- 
spread economic disruption in the event that major electric facilities failed— which 
has happened in other countries as a result of terrorist action or natural disaster. 

Power quality is another major issue for those customers whose operations cannot 
tolerate wide variances in load that often occur on a utility system. Microchip manu- 
facturers or companies that rely on sensitive computer equipment may choose dis- 
tributed generation as a strategy to reduce productivity losses. 

Small DG units will also play a vital role in providing back-up and peaking serv- 
ices. In an increasingly deregulated market, these small units can mitigate against 
price spikes. Real-life experience indicates that the capital cost of such equipment 
can be recovered quickly. 

I n many areas of the country, electric utilities are reaching their capacity for peak 
load. Electric demand continues to grow while uncertainty in the market discour- 
ages investment in large, central plants. Many utilities are counting on customer- 
owned units to pick up the slack. In some areas of the country utilities are creating 
incentives for their customers to install equipment and allowing the capacity to be 
available at critical times. 

Disbursed generating technology also provides flexibility to bolster service on con- 
strained parts of the grid, or as an economic alternative for remote sites, like rural 
or mountainous regions, where few customers are available to share the cost of lay- 
ing new electric line. 

Finally, on-site generation automatically creates at least a 6-10 percent efficiency 
gain because it eliminates the electricity that is normally lost as electrons travel 
through transmission and distribution lines from central generation plants. In addi- 
tion, advances in technology have resulted in units that have greater overall effi- 
ciency than central generation, particularly when the waste heat is used in a cogen- 
eration or district heating and cooling application. Increased energy efficiency trans- 
lates into fuel savings. And it saves money! 

Using less fuel to produce the same amount of electricity also means fewer green- 
house gas emissions. In addition, advanced distributed generating technologies can 
dramatically reduce or eliminate many pollutants, including NOx, SOx, CO 2 , mer- 
cury and particulate matter. Distributed generation has the potential to alleviate 
pollution in the Northeast and elsewhere. As Congress, Administrative agencies and 
state governments wrestle with ways to reduce a wide range of pollutants, it should 
consider the positive benefits of onsite generation. 

Uniting Technoiogy and innovation in the M arketpi ace 

Williams Distributed Power Services has been in the forefront of an emerging in- 
dustry to integrate technological solutions to meet the needs of our customers. Our 
mission is to develop and provide competitive, repeatable distributed power solu- 
tions by utilizing the best technologies and taking advantage of the many resources 
of Williams. 

Our services are driven by customer demand and the result has been a stream 
of orders, both from the domestic and international sectors. Today our company has 
projects totaling $6.7 million that are near finalization. Our completed projects in- 
clude base load power and steam for a Canadian university, a resource recovery 
project in the West, summer peaking projects in the Midwest and West Texas, and 
a reliability enhancement project in Mexico. 

What are some of the leading customer issues? Power quality tops the list. Manu- 
facturing and service companies in today's world operate equipment that is increas- 
ingly sensitive to power surges, spikes, noise and harmonics that they now experi- 
ence with the existing electric grid. Companies also want to remain competitive in 
a global market, which means that they are concerned about saving money on peak 
shaving, or avoiding the costs of power outages. 

The Williams Technology Demonstration Center in Tulsa, Oklahoma, has dem- 
onstrated that our approach can solve reliability problems for commercial and Indus- 
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trial customers. A demonstration site that combines several critical technologies has 
been in operation since October of 1997. This demonstration incorporates three tech- 
nologies into what we have called the "Premium Power Solution": the Capstone 
Microturbine, an advanced recyclable battery system designed by Powercell, in Cam- 
bridge, Massachusetts, and an advanced power control system. 

ThePowerBlock Premium Battery 

The PowerBlock Premium Power battery is a highly-efficient, zinc oxide storage 
system that is rechargeable and designed for use with virtually any electric power 
source. The PowerBlock offers 100 percent discharge and may be cycled several 
times daily for uninterruptable power supplies, peaking, load leveling and other dis- 
tributed resources applications. This new storage system also requires less than half 
the space of conventional batteries. 

In addition, the Zinc-Flow Technology of the PowerBlock system is made of recy- 
clable plastic, uses a salt solution instead of acids, and is low cost, while providing 
superior energy and power density. 

The result is a dramatic increase in efficiency. To provide a comparison, the Wil- 
liams Resource Center for UPS, also located in Tulsa, requires an 80 kW generator 
to supply 20 kW hours of electricity. This is a traditional on-site generating oper- 
ation. Using the new technologies, however, our Premium Power demonstration site 
requires only 50 kW of installed capacity to deliver 100 kW hours of power! This 
means that we can deliver five times the amount of kilowatt hours of electricity, 
using about 40 percent less installed capacity! 

These are only some of the technologies that Williams intends to employ at cus- 
tomer sites. Our company has executed letters of intent with 10 major suppliers and 
customers to develop a suite of options ranging from 30 kW to 20 MW and low cost 
telecommunication systems for controlling, monitoring and dispatching energy. In 
addition to the PowerblockTM power Storage and Conditioning System that I have 
already described, our partnerships also include exciting new equipment that can 
serve a variety of customer loads. 

Capstone Microturbine 

Williams has contracted with Capstone and Kohler Corporations to install the 28 
kW Capstone microturbine for onsite generation. This unit has extremely low emis- 
sions, is very compact, and is commercially proven. The Capstone has relatively low 
capital and operating costs, has good potential for combined heat and power applica- 
tions, and can be easily integrated with storage devices. 

The Capstone Turbine is excellent for use in resource recovery, for use in non- 
attainment areas, mini grids, and in commercial applications. 

Solar Mercury-50 Turbine 

Solar Turbines is commercializing its 4.2 MW Solar Mercury- 50 turbine genera- 
tion in November, 1999. This is a high simple cycle turbine with a 40% efficiency 
and low life-cycle costs. It has low emissions, can use different fuels, is suitable for 
remote operations. In addition, this new generation of turbine technology can be in- 
stalled quickly and has potential for waste-heat recovery. 

This unit can easily be used for distribution grid support, base, intermediate or 
peaking supplies for municipal customers, rural electric associations, as well as for 
sites in cities. 

Caterpillar Power Module 

Williams' also plans to take advantage of the Caterpillar Power Module, which is 
a mobile generating unit with an 1,825 kW capacity. It can be fueled by diesel or 
natural gas and is capable of operating in parallel with a utility power source as 
a load management system with provisions for standby operation feeding an isolated 
electrical load network. It also has the capability of operating in remote locations 
with the use of communication equipment. 

State of the Art Control Equipment 

Encorp's "Virtual Power Plant tm" Solution is a state-of-the-art software and hard- 
ware package for remote controlling, dispatching, monitoring and paralleling on-site 
power sources with the utility grid. This equipment is economic and can be used 
to control and dispatch power generation from multiple sites. 

Mobile Cogeneration 

Our company also plans to take advantage of mobile cogeneration equipment. We 
have an agreement with Gentor, which produces a 3.0 MW Mobile Cogeneration 
Unit. This equipment is fully skid-mounted and produced up to 30,000 Ibs./hour of 
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steam. It is nearly 70% efficient with dual fuel capability. This equipment is suit- 
able for industrial cogeneration applications, hospitals, universities, paper plants 
and gas processing plants. And the technology is available now. 

Who will benefit from strategic planning? Customers who are seeking less expen- 
sive electricity prices, customers with remote power needs, and those who require 
premium power. The "Premium Power" hybrid that Williams created also saves 
money. I n the example I gave earlier, the Williams' UPS building required over $4.5 
million to install a generating system. Using the "Premium Power" site cut that cost 
in half 

TheNeed for a National Vision 

The new market reality is that generation and storage resources make technical 
and economic sense. Traditional government hand-out programs are not the answer. 
In fact, Williams has the ability to meet these needs today. But we do need to en- 
sure that the market is free and fair for all participants. 

As you know, 24 states have already acted upon electric restructuring legislation, 
including some of the most populous states such as California, Texas and New York. 
The DPCA is working at the state level to ensure that new regulations encourage 
the installation of distributed power, and the results thus far are encouraging. At 
some point, however, a national vision needs to be articulated bytheU.S. Congress. 
We believe that comprehensive federal restructuring legislation will help to create 
a national vision for the future of electric power delivery. 

One important issue the DPCA feels Congress should address is the creation of 
national interconnection standards for distributed power units. If you purchase an 
electric appliance today, that appliance will work throughout the United States. 
There is one set of safety and connection standards for appliances, developed in part 
by the Underwriters Laboratory. However, standards for the interconnection of gen- 
eration equipment to the grid vary from state to state and even from utility to util- 
ity. It is critical that the United States develop a national standard for the inter- 
connection of this equipment, so that a piece of equipment can be purchased (or 
leased) and installed in a relatively straightforward and timely manner. 

It is essential that we minimize barriers to entry for new market participants. 
This would include creating guidelines for the amount of time allowed to process 
interconnection requests and siting applications. It would also include the creation 
of a national system for approving specific pieces of generating equipment, or even 
combinations of equipment for onsite use. There should also be reciprocity between 
states, so that a set of equipment approved in New York could be used in another 
state without undergoing a separate, redundant procedure for approval. The United 
States government could create a National Data Sheet to ensure that, once ap- 
proved, equipment can be universally accepted. Such standards would encourage 
more customers to take advantage of self-generation, by taking some of the uncer- 
tainty out of the process. 

The Administration’s "Comprehensive Electricity Competition Act" (H.R. 1828) in- 
cludes in Section 405 a provision for small-scale distributed generation interconnec- 
tion. In addition, the legislation introduced by Congressmen Steve Largent and Ed 
Markey (H.R. 2050) also includes interconnection standards for distributed genera- 
tion. The DPCA supports these provisions, and appreciates the efforts of the Admin- 
istration and of Reps. Largent and Markey. 

It is important to note that the provisions anticipate participation by non-govern- 
mental entities, including the Institute for Electronic and Electrical Engineers, in 
the development of these standards. We believe that interconnection standards 
should build in safety and reliability without creating unnecessary and burdensome 
expenses that would make distributed power equipment uneconomic. 

Both of these bills also include accelerated depreciation for smaller-scale genera- 
tion equipment, which is in step with real-world business planning. And both meas- 
ures contain tax incentives for certain sizes of cogeneration equipment, which will 
act as an incentive for Americans to install the most energy efficient systems that 
are now available. 

The DPCA also has some concerns about exit fees and/or transition charges, to 
the affect that they discriminate against distributed generation. We recognize that 
this is largely a state issue, and that Congress may very well leave such matters 
up to the individual states. If the Congress does create a federal policy on stranded 
cost recovery, however, we urge you to consider a prohibition on exit fees or other 
transition charges that "unduly discriminate" against distributed generation. 

Conclusion 

Distributed generation promises to change the electricity industry in much the 
same way that personal computers changed the face of computing. PCs have revolu- 
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tionized our economy, bringing computing power to the desks of tens of miiiions of 
Americans. The same future awaits the electricity industry. Distributed generation 
can bring reliability, power quality, and lower costs to all classes of consumers. 

The Chairman of this Committee, Tom Bliley, has often talked about the need for 
greater customer choice in electricity. We agree. We believe, however, that the abil- 
ity for a customer to generate his/her own electricity is perhaps the ultimate form 
of customer choice. Such ideas sound far-fetched today. But so did cellular phones 
and personal computers just a few short years ago. Competition tends to lead to 
more technical innovation and better products and services for everyone. The DPCA 
thanks this Committee for being an advocate for change. 

I want to thank you once again for giving me the opportunity to testify. 

Mr. Barton. Thank you, sir. 

We would now like to hear from Mr. Dale D'Alessio who is the 
Chief Executive Officer of a company called iSoft. I thought that 
was probably a diaper company, but I am told it is not. 

Mr. D'Alessio. Afraid not, Mr. Chairman. 

Mr. Barton. It is headquartered in Vienna, Virginia. We wel- 
come you. We will put your statement in the record and give you 
5 minutes to summarize it. 

STATEMENT OF R. DALE D'ALESSIO 

Mr. D'Alessio. Thank you. 

Mr. Chairman, members of the committee, I am honored and 
pleased to address the subcommittee 

Mr. Barton. Speak closely into the microphone. These micro- 
phones are not very good. 

Mr. D'Alessio. Okay. I am honored and pleased to address the 
subcommittee regarding innovations for the future of electricity 
competition. 

This is an issue that is on the forefront of everyone's mind in the 
utility industry. But first I would like to thank Congressman Steve 
Largent for the opportunity to be here. 

Thank you. Congressman. 

I want to go on record to state that I am not here to promote 
or challenge deregulation. I am here to address how companies like 
iSoft can help the utility industry have a fair and level playing 
field in a der^ulated market. 

The utility industry may be moving into a very dynamic environ- 
ment similar to what the telecommunication industry has just ex- 
perienced. 

Recently, the telecommunications industry changed from a sin- 
gle-source, noncompetitive environment to a competitive, deregu- 
lated environment. 

Suddenly the consumer had a choice of carriers and multiple 
services. Most telecommunication computer systems were not pre- 
pared to handle this change. 

When MCI began their Friends and Family Program, AT&T 
could not adjust their system to compete with them. They had to 
drop to a flat rate. They lost valuable market share by not being 
prepared. 

Not being prepared can create drastic financial consequences 
such as the loss of market share, profit, and customers. 

There are numerous companies that have developed applications 
geared toward handling this competitive environment. They have 
proven themselves in the telecommunications industry. 
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The software issues associated with deregulation and competition 
have been solved. With the onset of possible deregulation, utility 
companies will need the ability to create and modify customer price 
plans to maintain their competitive edge. 

They will also need to easily add services and business segments 
as their customer base expands. And with this expansion comes the 
need to view and manipulate data from many sources. The soft- 
ware industry has these capabilities now. 

We often hear the same concerns from customers, whether they 
are in the telecommunications, utility, health care, or other indus- 
tries. They typically fall into four classic categories: mergers and 
acquisitions, customer service, customer billing, and E-commerce. 

First, mergers and acquisitions. The objective of a merger or ac- 
quisition is to leverage the strength of two companies. Solutions for 
convergent billing help companies achieve this successful merger 
by rapidly integrating dissimilar systems and their information. By 
deploying pricing plans quickly, IT staff can provide customers 
with improved services and a fresh image of that new company. 

Second, customer service. What increasingly sets organizations 
apart is their level of customer service. It is also vital for profit- 
ability. For it costs less to keep an existing customer than to ac- 
quire a new one. In fact, in most businesses customer service is a 
critical element of survival. The challenge is to understand the cus- 
tomer's needs and aspirations and to service them effectively. Solu- 
tions for convergent billing leverage and share customer informa- 
tion by integrating all of the company's diverse data streams, pro- 
viding a complete view of the customer base. 

Additionally, these solutions help create new services quickly and 
present real-time access to information enabling better customer 
service. 

Third, customer billing. iSoft is one of a number of companies 
that currently provide solutions that turn the vision of a conver- 
gent bill into a reality, reducing the time necessary for implemen- 
tation and, in the process, lowering the cost and leveraging existing 
IT infrastructure. 

Fourth and finally, e-commerce. Business on the Web is growing 
fast but has yet to reach its full potential. What is holding it back? 
Its integration. The most difficult challenge facing most companies 
on the I nternet is integrating their web site with their existing sys- 
tems. 

But e-commerce means more than just connecting your customer 
with web-enabled facilities. It means interactive and dynamic cus- 
tomer service and management. Today's solutions for convergent 
billing offer some of the most advanced options for integrating the 
web with existing billing and IT systems. 

Mr. Chairman, I hope I have provided a little insight into how 
companies like iSoft can help a deregulated utility industry. Thank 
you for your time. 

[The prepared statement of R. Dale D'Alessio follows:] 

Prepared Statement of R. Dale D'Alessio, CEO, iSoft Corporation 

Mr. Chairman, Members of the Committee, I am honored and pieased to address 
this subcommittee regarding innovations for the future of eiectricity competition. 
This is an issue that is on the forefront of everyone's mind in the utiiity industry. 
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But first, I want to thank Congressman Steve Largent for the opportunity to be here 
today. 

I want to go on record to state that I am not here to promote or challenge deregu- 
lation. I am here to address how companies like iSoft can help the utility industry 
have a fair and level playing field in a deregulated market place. 

The utility industry may be moving into a very dynamic environment similar to 
what the telecommunications industry has just experienced. Recently, the tele- 
communications industry's landscape changed from a single source non-competitive 
geography to an extremely competitive deregulated market. Consumers have a 
choice of carriers for a communications service: long distance, local, mobile and 
more. Most information technology (IT) systems were not prepared to handle this 
change. When MCI began their "Friends and Family" calling plan AT&T was not 
prepared to adapt its calling plans to compete with MCI. As a result, AT&T lost 
valuable market share. 

Not being prepared can create drastic financial consequences to any company such 
as loss of market share, loss of profit and loss of customers. There are numerous 
companies that have developed applications geared toward handling this competi- 
tive environment and they have proven themselves in the telecommunications in- 
dustry. The issues associated with deregulation and competition have and are being 
addressed in the telecommunications market and are being solved from an IT per- 
spective. Not only can iSoft Corporation and other companies provide solutions to 
be competitive in deregulated markets but their products are also reasonably priced 
and may allow companies to leverage their existing technology investments. iSoft as 
a small company has partnered with Convergys Corporation, one of the world's larg- 
est billing entities, to provide a total billing and customer care solution. 

With the onset of possible deregulation, utility companies will need the ability to 
create, add and modify customer price plans to maintain their competitive edge. 
They will also need to easily add new services and business segments as their cus- 
tomer base expands. And, with this expansion comes the need to view, manipulate 
and modify data from many sources. The IT industry provides these abilities. 

Solutions are currently available that allow a robust enterprise integration capa- 
bility which provides access to data between databases and other applications, re- 
gardless of the type of system or file format. A company's unique business expertise 
can be captured and automatically applied and the flow of their business processes 
can be automated. The time to implement business and pricing policy changes and 
add new services can be reduced from months to days or even hours. And there is 
no requirement for expensive programming skills. 

We often hear the same concerns from customers, whether they are in tele- 
communications, utilities, healthcare, insurance or other industries. They typically 
fall into four classic categories. Although you may call them by different names, you 
will recognize the business issues: mergers and acquisitions, customer relationship 
management, customer billing and E -commerce. 

First, Mergers and Acquisitions. The objective of a merger or acquisition is to le- 
verage the strengths of two companies. The relationship can be very complex, with 
integration or consolidation of business processes, assets and even cultures. Get it 
right, and successful consolidation can create opportunities for cross-selling, better 
service and cost reduction. Get it wrong, and chances are the benefits of the merger 
will be lost. It goes wrong when a company fails to adequately integrate IT systems, 
this may result in the loss of key people, important customers and even shareholder 
confidence. 

The redundancy of multiple data centers and processes needs to be eliminated. 
Users from both companies need to be able to share information across varied plat- 
forms. Success will very much depend on the speed of integrating these applications, 
connecting the networks and deploying an application strategy that enables the 
users to be productive. 

Solutions for convergent billing help companies achieve a successful merger by 
rapidly integrating dissimilar systems and their information. By deploying pricing 
plans quickly, IT staff can provide customers with improved services and a fresh 
image for the new business. 

Second, Customer Relationship Management. What increasingly sets an organiza- 
tion apart is its level of customer service. It is also vital for profitability, as it costs 
less to keep an existing customer than to sell to a new one. In fact, for most busi- 
nesses, customer service is "the" critical element for survival. From call centers 
through Web browsers, IT is the primary means of customer service delivery today 
and excellent customer service requires flexible, speedy, and responsive IT systems. 

Nevertheless, the challenge is to understand customer needs and aspirations, and 
to service them effectively. Solutions for convergent billing leverage and share accu- 
mulated customer information by integrating all of a company's diverse data 
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streams, with a complete view of the customers' information. Additionally, these so- 
lutions help create new services quickly and present real-time access to information, 
enabling better relationship management and greater opportunities for cross selling 
and customer retention. 

Third, Customer Billing. In the past, billing systems have not delivered a conver- 
gent bill because of technology issues, like linking existing data systems and cus- 
tomer care, tax, accounting and a host of other applications with the new billing sys- 
tem or extending it to the Web. However, technology has evolved and today conver- 
gent solutions are a reality. 

iSoft is one of a number of companies that currently provide solutions for conver- 
gent billing that turn the vision of convergent billing into reality, reducing the time 
necessary for implementation and, in the process, lowering cost and leveraging ex- 
isting IT systems. If companies are challenged with maximizing their business value 
with a billing application, there are solutions that offer rapid integration and imple- 
mentation between all other applications, with minimum risk. Additionally, today's 
software allows companies to achieve a truly convergent bill through integration of 
software products with their existing systems. Data can be available to people and 
processes in and beyond the enterprise, when and where they want it. 

Fourth and finally. E-commerce. Business on the Web is growing fast, but has yet 
to reach its full potential. What is holding it back? Integration— the most difficult 
challenge facing most companies on the Internet is integrating their Web sites to 
their existing systems. 

But, E-commerce means more than just connecting your customer with Web-en- 
abled facilities. It means exploiting the immediacy of the Web to build a new and 
dynamic relationship with customers by providing innovative and compelling serv- 
ices like electronic bill presentment and electronic payment. Today's solutions for 
convergent billing offer some of the most advanced options for integrating the Web 
with existing billing and IT systems. 

Mr. Chairman, I hope I have provided a little insight on how companies like iSoft 
are poised to help utility companies prepare for a deregulated market place. Again, 

I want to thank you for the opportunity to be here today and I will be pleased to 
answer any questions you or the other members may have. 

Mr. Bafiton. Thank you, sir. And thank you for finishing on 
time. That is a nice precedent. 

Mr. D'Alessio. Thank you. 

Mr. Barton. Last but not least, Mr. Don Deless, who is the 
president of D&C Development Company in Wayne, Pennsylvania, 
and he is here representing the National Association of Home 
Builders. 

Welcome. Your statement is in the record, and we will give you 
5 minutes to summarize it, sir. 

STATEMENT OF DONALD DELESS 

Mr. Deless. Thank you, Mr. Chairman, and members of the sub- 
committee, as was said, my name is Don Deless and I am Chair- 
man of the National Association of Home Builders' Energy Sub- 
committee, a land developer, and an energy consultant from 
Wayne, Pennsylvania. 

I appreciate the opportunity to testify before you today on elec- 
tric deregulation and innovative technology in the future. 

I would like to first speak about NAHB's position on electric de- 
regulation, and then talk about innovation. 

NAHB supports deregulation, provided it is done in a fair and 
comprehensive manner and housing affordability is not negatively 
impacted. 

NAHB was pleased to hear that Chairman Bliley is not going to 
pursue date-certain Federal legislation. NAHB has long been con- 
cerned about forcing deregulation on States that are not prepared. 
This could be disastrous. 
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We remain concerned about the administration's deregulation 
proposals which gives even more regulatory power to the Federal 
Energy Regulatory Commission and sets intractable levels of re- 
newable energy sources that will ultimately be paid for by the pub- 
lic. 

A priority for NAHB is to keep housing affordable. NAHB's No. 
1 concern is what will happen with infrastructure and the price of 
new homes under deregulation. A vast majority of the States incor- 
porate into the overall rate base the cost of infrastructure. 

Distribution lines, transformers, meters, all of which are re- 
quired for new residential development. These costs are currently 
not separated out as a connection charge to a lot or a new home. 

Unfortunately, under deregulation the utility will likely charge 
for these infrastructure fees. In California, where deregulation is 
furthest along, our builders have seen hookup fees as high as 
$3500 being directly leveled on the home buyer and builder. 

Even a small increase in the cost of building a new home could 
significantly hurt potential home buyers and home builders. NAHB 
advocates language in any deregulation bill directing infrastructure 
fees not be passed on to the home builder or buyer. 

This leads me to the issue of stranded costs. NAHB believes it 
is important that any stranded costs be spread equitably over the 
customer base. There needs to be guarantees that the small cus- 
tomer will not shoulder a disproportionate burden of stranded cost 
recovery as nontraditional energy sources court larger, more ap- 
pealing customers. 

Finally, I would like to talk about the beneficial energy incentive 
programs and the possibility of technology innovation in the future. 

NAHB believes there are important energy programs that also 
must be preserved as we move toward deregulation. Continuing 
these programs is of the utmost importance of we are to encourage 
innovative energy technology in the future. 

Continuing voluntary energy efficiency programs and rebates to 
builders and homeowners are important along with allowing build- 
ers and utilities to continue to use brand names established for vol- 
untary energy programs. 

There needs to be a concerted effort to preserve these programs 
in a deregulated industry. The building industry has found that 
technology innovation is very difficult and hard to market without 
incentives. Market trends have shown that there is less interest in 
energy efficiency when utility rates and bills are low. 

I nnovative incentive programs help spur the introduction of inno- 
vative technology into residential construction. Once these tech- 
nologies take hold of the mainstream market, the costs of the prod- 
uct will come down, therefore offering the consumer a cost-effective 
and affordable product. 

Another way of spurring innovative technology is to offer energy 
efficient tax credits. NAHB applauds Congressmen Markey and 
Largent for including this type of incentive in their deregulation 
bill 2050. 

Although NAHB has concerns with some of the levels of energy 
efficiency required for new homes to qualify for the credit, we be- 
lieve these incentives are important if we truly want to move en- 
ergy efficiency technology forward. 
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In conclusion, NAHB hopes that in any deregulation bill Con- 
gress will carefully address the impact of infrastructure costs and 
consider the importance of incentives for stimulating innovative 
technologies in a deregulated market. 

Thank you. 

[The prepared statement of Donald Deless follows:] 

Prepared Statement of Donald Deless on Behalf of the National 
Association of Home Builders 

Good morning Mr. Chairman and members of the Subcommittee, my name is Don 
Deiess. I am Chairman of the Nationai Association of Home Buiiders' (NAHB) En- 
ergy Subcommittee and am a iand developer and energy consultant from Wayne, 
Pennsylvania. I also am a former employee of PECO Energy Company where I 
worked in their marketing department for over 30 years. I appreciate the oppor- 
tunity to testify before you today on electric deregulation and innovative technology 
in the future. 

The National Association of Home Builders and its 197,000 member firms have 
enjoyed a long-standing relationship with the utility industry. As you can imagine, 
the issue of electric power deregulation and its potential impact on our members 
and the customers that we serve is of major concern to the home building industry. 
As an industry comprised primarily of small businesses, and as one of the most reg- 
ulated industries in the nation, home builders are very sensitive to regulations or 
barriers that stifle competition, increase home buyer costs, or unfairly favor one in- 
terest over another. 

I would like to first speak about NAHB's position on deregulation and then talk 
a bit about innovative technology in the future with deregulation. NAHB supports 
deregulation, provided it is done in a fair and comprehensive manner and housing 
affordability is not negatively impacted. We are pleased that Chairman Bliley is not 
going to pursue "date certain" federal legislation. NAHB has long believed date cer- 
tain legislation would be a mistake. NAHB believes forcing deregulation on states 
that are not prepared could be disastrous. Moreover, a federal structure by nature 
does not ad^uately consider local and regional concerns that might better be ad- 
dressed by individual states. We remain concerned with the administration's de- 
regulation proposal which gives even more regulatory power to the Federal Energy 
Regulatory Commission and sets impracticable levels for renewable energy sources 
that will ultimately be paid for by the public— in particular the residential cus- 
tomer. NAHB believes that this committee must thoroughly consider how deregula- 
tion will effect infrastructure costs and ultimately the cost of a home. 

Specifically, NAHB believes the utility industry, legislators and regulators need 
to adopt an economic and regulatory framework that provides safeguards to ensure 
the following: 1) Residential customers should not pay higher rates; 2) Housing af- 
fordability must not be negatively impacted; 3) Residential customers should not 
bear unfair burdens in stranded asset recovery; and 4) Programs beneficial to home 
buyers should not be eliminated. I understand that this committee is addressing 
many of these issues. However, NAHB wants Congress to understand the infra- 
structure concerns the building industry has under electric deregulation. In address- 
ing deregulation, we have to ensure that competition is fully and fairly achieved, 
and that all Americans benefit from the competition and choice. Higher costs for the 
customer and home buyer are critical issues for the home building industry. All 
classes of customers— residential, commercial, and industrial— whether large or 
small users, should equally benefit from rate reductions. 

I nfrastructure Costs 

Topping the list of NAHB's priorities is to preserve housing affordability. Under 
a der^ulation scheme, NAHB's #1 concern is what will happen with infrastructure 
and the price of new homes. A vast majority of states incorporate the cost of infra- 
structure into the overall rate base. These infrastructure costs include distribution 
lines, transformers, meters, etc, all of which are required for new residential devel- 
opment. These costs are currently not separated out as a connection charge to the 
lot or new home. The manner in which hook-up fees and transmission of electricity 
will be paid is a question of utmost importance to the building industry. For exam- 
ple, in California, where deregulation is furthest along, developers now pay for the 
infrastructure. Hook-up fees have been as high as $3,500. These costs, that had 
been previously spread across the rate base, are now levied directly on the home 
builder/buyer in California. Even a small increase in costs of building a new home 
could significantly hurt the home building industry— more than 40,000 potential 
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home buyers are forced out of the market with every $100 increase in the purchase 
of a median-priced home. Guaranteed distribution and transmission of energy serv- 
ice needs to be a key area addressed in any deregulation effort, otherwise infrastruc- 
ture costs and hook up fees will fall to the builder and developer and eventually 
to the home owner. This cost would deprive thousands of families from the Amer- 
ican dream of home ownership. 

NAHB advocates language in any deregulation bill directing infrastructure fees 
not be passed onto the home builder/ homebuyer. 

Further, the deregulation of the electric utility industry could also raise home 
prices through increased impact fees and raise the cost of housing through increased 
property taxes. For years, utilities have paid substantial sums in state and local 
taxes based on the value of their assets. If changes in deregulation cause the value 
of those assets to decline, their tax payments will decline as well. As these contribu- 
tions decrease, localities could turn to higher property taxes or impact fees on new 
homes to compensate for the loss in tax dollar. This would result in an increase in 
housing costs. 

Residential Customer Costs 

NAFIB is concerned that large industrial and commercial customers will be able 
to negotiate agreements with the lowest cost providers, thereby creating higher 
costs for residential customers to compensate for the loss of revenue. It is important 
to not just protect "customers" but specifically to protect "residential customers" who 
may be put at a disadvantage in deregulation. The threat exists that newly emerg- 
ing energy brokers, not bound by geographic boundaries but able to provi de servi ces 
to anyone, anywhere, will attempt to appeal to the larger industrial customer by of- 
fering them lower prices. 

This could mean that most home builders, the majority of which are small busi- 
nesses, would not be offered the same competitive prices of the larger user. 

Further, the cost for services that had previously been provided as a matter of 
course could be shifted wholly to home builders and homeowners. In turn, construc- 
tion costs for new homes could be significantly impacted depending on how deregu- 
lation occurs. In order to adequately compensate the utilities for their past invest- 
ments in generation, as mentioned before, it may be necessary for electric utilities 
to recover these costs through increased hook-up fees and transmission charges for 
residential customers. The builder must factor each of these potential cost implica- 
tions into the construction of a new home. Both increased electric rates and higher 
building costs could adversely impact the overall affordability of new homes. No cus- 
tomer should pay a higher overall rate, including transition surcharge, than they 
paid prior to deregulation. 

Stranded Costs 

NAFIB believes it is important that any stranded costs be spread equitably over 
the customer base. There needs to be guarantees that the small customer will not 
shoulder a disproportionate burden of stranded cost recovery as non-traditional en- 
ergy sources court larger, more appealing customers. For example, a utility may 
have built a power plant in the mid-1970's or early 1980’s that produces electricity 
at a cost of seven cents per kilowatt-hour. Today, low natural gas prices, improved 
technology and increased competition has made it far less expensive to generate 
electricity and a newer or progressive plant can produce electricity at three cents 
per kilowatt-hour. The critical question is who will make up the difference between 
the cost of production from power plants that were built when costs were high and 
today's lower prices? A system that allows big business to take advantage of lower 
costs from competition and leave higher costs to smaller businesses and home own- 
ers that are not yet being served by those competitive forces is unacceptable. 

NAFIB is also concerned that potential home owners in rural areas will be put 
at a cost disadvantage, as they will not have the purchase power of those in more 
populated regions. Flook up fees in these areas are already costly, this could spike 
prices even higher. Any deregulation proposal needs to ensure that service will be 
provided universally at an equitable rate. 

Bend'idai Energy Programs 

Finally, I would like to talk about current beneficial energy and innovative pro- 
grams and how they can be successful in a deregulated future. NAFIB believes there 
are important energy programs that also must be preserved as we move towards 
deregulation. Continuing these programs is of utmost importance if we are to en- 
courage innovative energy technology in the future. For example, energy assistance 
programs for low-income consumers and energy efficiency-related efforts in the resi- 
dential sector, including voluntary energy-efficiency programs and rebates to build- 
ers and homeowners are important and should be continued. The bulk of the ex- 
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penses associated with these important programs are currentiy paid for by eiectric 
utiiities, which recover these costs in the rates they charge. It is aiso important that 
buiiders and utiiities be aiiowed to continue to use brand names estabiished for voi- 
untary energy programs. Case in point, there are utiiities that offer incentives if a 
homeowner puts in a ground source heat pump. These energy efficient systems are 
new, but expensive technology. A ground source heat pump can cost $6000-7000 
more than a standard residential unit. The utility pays for the well drilling, which 
is costly, and then oftentimes offers a rebate for the equipment to the homeowner. 
These kinds of incentives are important if new, innovative energy technologies are 
to become marketable. The economic pressures of retail competition will make it dif- 
ficult for electric utilities to continue to recover rebates and incentives in their rates. 
This scenario could dramatically alter the strong relationship that has been built 
up over decades between home builders and their local utilities. Builders have 
worked jointly with their local utility for decades to make homes more energy effi- 
cient and more affordable to the average American. It is important that a mecha- 
nism is in place to maintain these incentive programs. The state of California, rec- 
ognizing the need for these types of incentive programs, mandated public benefits 
funds be earmarked for such initiatives. There needs to be a concerted effort to pre- 
serve these benefits in a deregulated industry. 

The building industry has found that technology innovation is very difficult and 
hard to market without incentives. Market trends have shown that there is less of 
an interest in energy efficiency when utility rates and bills are low. Incentive pro- 
grams help spur the introduction of innovative technology into residential construc- 
tion. Once these technologies take hold of the mainstream market the cost of the 
product will come down, therefore offering the consumer a cost effective and afford- 
able product. 

There are other ways incentives can be offered in a deregulation bill aside from 
continuing utility rebates and incentives. NAHB applauds Congressmen Largent (R- 
OK) and Markey (D-MA) for including energy efficient tax credits for new and exist- 
ing homes in their electricity deregulation bill, H.R. 2050. Although NAHB has con- 
cerns with some of the levels of efficiency required for new homes to qualify for a 
credit, we believe these incentives are important if we truly want to move energy 
efficiency technology forward. In fact, NAHB strongly supports H.R. 1358, intro- 
duced by Representative Bill Thomas (R-CA). The legislation offers a tax credit for 
new and existing homes that meet higher energy efficiency levels. We would advo- 
cate this committee support H.R. 1358 and include it in any deregulation bill that 
moves through the committee. 

NAHB has long supported voluntary energy efficient measures. Recently, NAHB's 
Research Center has been involved in the Partnership for Advancing Technology in 
Housing (PATH) program. So far the PATH program has been successful in spear- 
heading new, innovative technology. The program links key agencies in the federal 
government with leaders from the home building, product manufacturing, insur- 
ance, financial and regulatory communities in a partnership focused on technology 
innovation for the future in housing. Thefederal government, understanding the im- 
portance of incentives, has funded the PATH program to speed creation and use of 
innovative housing technologies. NAHB's Research Center, in conjunction with 
PATH and Dow Chemical Company, is currently exploring home product applica- 
tions for a new class of insulation technology that promises dramatic residential 
home energy savings. This is the type of technology advancement that can occur 
through incentives. 

Conclusion 

NAHB believes federal deregulation legislation must provide strong buffers 
against rising costs for the potential homebuyer. As I have outlined, this issue could 
have a profound affect on the lives of virtually every person who hopes to own a 
home. NAHB hopes that in any deregulation bill Congress will carefully address the 
impact of infrastructure costs and consider the importance of incentives for stimu- 
lating innovative technologies in a deregulated market. 

Thank you for this opportunity to share our concerns on this important issue. I 
would be happy to answer any questions you may have. 

Mr. Barton. Thank you, Mr. Ddess. 

The Chair recognizes himself for the first rounds of questions, 
and I do not really have too many questions for this group. 

I want to ask our homeowner representative and our home build- 
er representative. Are your associations in discussions with the dis- 
tributed power people, the fuel cell people, about how to integrate 
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these new products into your packages, homebuilding packages, 
your homeowner packages? 

Mr. Deless. I think there has been some limited discussion, but 
as you heard earlier they are really not available for commercial 
application at this point. I think they hold promise for obviously a 
business opportunity in the future when they become commercially 
viable. 

Mr. Barton. What about Mr. D'Alessio's product? Is that some- 
thing that could be included in a standard new home in the future, 
some of that software that is put into place, and things like that? 

Mr. D'Alessio. I do not think there is any question about it that 
it could be. 

Mr. Barton. Okay. Well that is really the only questions that I 
had. 

I am going to recognize M r. Hall. 

Mr. Hall. Mr. Chairman, thank you. 

My question I guess will be to Mr. Mertens. I have a district 
similar to the chairman's district in Texas where we have some 
larger cities, and then some rural areas. 

How could distributed power be used in our district? We already 
have what we think are, our electric rates are too high, but they 
are considered low rates. You know, everybody wants a little bit 
lower rates. But we have pretty reasonable rates compared. 

And one of our fears is that we will pass a bill nere that will, 
as I have said before, lower them in New J ersey and raise them 
in northeast Texas, and we could not hardly live with that. As a 
matter of fact, I would be standing at the employment office the 
first November that came around after the President had signed 
this stuff. 

We are served by OUs, MUNIs, Federal Power Co-Ops, what is 
the commercial viability of these technologies at the present time? 
What are they going to do for my district? 

Mr. Mertens. Congressman, first and foremost you are of course 
familiar with the ERCOT system, which is separate and apart from 
New J ersey, so I think you have preserved yourself as far as not 
shipping any power up there. 

But focusing locally, distributed generation 

Mr. Hall. I've got to read Markey's part of that Markey-L argent 
Bill, though before I totally and completely trust that. Go ahead. 

Mr. Mertens. The distributed generation option I think is a fine 
option. Williams Company has aligned itself with a number of lead- 
ing manufacturers— Caterpillar, Solar Turbines, and so on— with 
the express intent of customizing a solution to every user out there. 

If a rural electric has a need for a peaking unit, a baseload unit, 
an isolated unit somewhere, that is the solution that will be draft- 
ed. 

As far as the economics, that is where some of my earlier com- 
ments come into play. It is a complex issue. There is a desire on 
many parties to burden wires' charges, and then if a customer 
chooses to exit the distribution system, carry those fees with them. 

That makes distributed generation in some cases less economi- 
cally attractive. 

If we could get past some of that and place the burden, the cost 
burden, where it properly belongs, then the solutions of keeping 
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low-cost power available to everyone are evident. It is just a matter 
of pushing the numbers, putting fuel in here, taking electricity out 
there. 

Again, it is a variety of packages, depending on the solution you 
seek. 

Mr. Barton. Would the gentleman yield real briefly, Mr. Hall? 

Mr. Hall. Sure. 

Mr. Barton. Do you see any reason to have any disconnect 
charge or connect charges? There would seem to be some need to 
have some fees for that, but do you share that? Or do you think 
it should just be plug and pay like we have in telephones now? 

Mr. Mertens. I think a stranded cost recovery mechanism is ap- 
propriate in some fashion to be determined. One of the key ele- 
ments on any successful solution for distributed power is having ac- 
cess to the grid during periods of maintenance, during periods of 
peak demand, or in some cases just for flat-out base generation. 

In all cases, we would always seek the lowest cost solution, and 
that does not always mean the distributed generation equipment is 
going to give it to you. 

It may become that distributed generation is a peaker that bene- 
fits the whole system and is in fact entitled to reverse stranded 
costs because it benefits the utility. 

It is, quite frankly, in the imagination of the drafters of the sol u- 
tion that I would put trust. 

Mr. Hall. Mr. Chairman, I still have a little bit of time, don't 
I? 

Mr. Barton. Sure. 

Mr. Hall. Mr. Mertens, you expressed the concern that varying 
utility standards would make it difficult to build a standardized 
distribution energy product. 

Let's talk a little bit about the establishment of a standard and 
whether or not it takes legislation to do it. Would you expand a lit- 
tle bit on your testimony on that? 

Mr. Mertens. Certainly. I have participated in this type of activ- 
ity so I can speak to it first hand. 

While the public posture of some utilities is that we welcome dis- 
tributed generation, with the other hand they also say, and by the 
way I just need this interconnection device which by the way costs 
$200,000. 

So in one way I am receptive, in another way I am not receptive. 

As I go to 50 States, 300 various utilities, each utility today is 
entitled to protect their system in any fashion that they want, from 
a technical viewpoint. I n doing so, there are some very creative en- 
gineers out there that not only go with belts and suspenders, but 
they also put sky hooks in place. 

Those are some of the things that I believe in a national vision 
can be espoused and encouraged by different agencies, perhaps 
NERC, to minimize those. 

Alternatively, as an example we have Better Homes & Gardens' 
seal of approval. If we got to the point of having a national data 
sheet and some sort of a national standard that everybody could 
say, yeah, that covers 99 percent of the cases, and come out with 
that, and then let everybody work toward that as an appropriate 
standard, that would be very comfortable. 
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But what is important is that not each utility be allowed the full 
discretion to overbuild. 

Mr. Hall. Mr. Chairman, I thank you. 

Mr. Barton. Do you have another question? 

Mr. Hall. I would yield back my time. 

Mr. Barton. Recognize the gentleman from Oklahoma, Mr. 
L argent. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Mertens, I wanted to ask you a question about distributed 
generation. 

What is the net effect of distributed generation if we were in a 
full-blown deregulated electricity arena and we had actively inte- 
grated distributed generation around the country, what would the 
net effect be on the transmission system in this country? 

Mr. Mertens. Certainly distributed generation can be tied into 
the transmission system, but most applications would tie into the 
distribution system; but my answer will respond to both. 

In most cases, by situating a source of generation remote from 
a central generator, it can do nothing but help the integrity of the 
transmission or the distribution system. In many cases, not only 
will it help those systems, but it will defer costs of stringing new 
wires, installing capacitants, doing a variety of technical things to 
maintain system reliability. 

Montreal, I think we all remember the terrible snow storm about 
2 years ago, the ice storm. If distributed generation was in place 
during that period of time for some of the system, that terrible 
hardship that those folks lived through would have been vastly re- 
duced. 

Mr. Largent. Does distributed generation need to have backup 
that is connected to the grid? 

Mr. Mertens. Congressman, we can design DG in a number of 
ways. Depending on the side of the load, you could put multiple 
units in, and in that fashion assure reliability as good as the trans- 
mission system today. 

We have a wonderful electric system, and so to try to duplicate 
that kind of reliability takes hardware. 

Mr. Largent. Yes. 

Mr. Mertens. Ideally, you would put a single unit in place and 
then rely on the grid to provide you backup service during periods 
of maintenance, provide you backup service when the inevitable 
maintenance problem happens. 

Mr. Largent. Let me come at this from a little bit different di- 
rection because you guys are going to be marketing not just to the 
United States but all over the world. 

Mr. Mertens. Yes. 

Mr. Largent. And if we were to be able to back up 100 years 
and start over with developing a national grid, or an electric sys- 
tem like, well, truthfully, like a lot of Third World countries are in 
the condition they are in today, the grid probably would not look 
like it does today, given the technology of fuel cells and other dis- 
tributed generation capacities or abilities. Is that correct? 

Mr. Mertens. I think that is a very accurate statement. 

Mr. Largent. Well, Mr. D'Alessio, I wanted to ask you about 
iSoft. We had a chance to talk earlier, and some may have gotten 
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a misperception, and it might have been me, but from my under- 
standing the software you are talking about, principally you are 
targeting at this time the utility companies and giving them the 
ability to do some unique software capabilities in terms of moving 
into this new arena as we move into deregulation. 

Could you just maybe elaborate a little bit more on what exactly 
iSoft is doing and who you are marketing to? 

Mr. D'Alessio. Certainly, Congressman. 

Our initial target was the telecommunications industry. They 
were struggling with the issue of multiple services being provided 
to a single customer, and getting those issues onto one bill so the 
customer would receive one bill for that. 

But also they were dealing with the ability to issue multiple dif- 
ferent pricing plans for the same type of services. 

A good example would be the cellular industry where you go and 
you pick out of nine plans the price plan you want for your cellular 
phone. 

We envision that in the utility industry you are going to have 
choices like that eventually. It might be your electricity is free on 
Wednesday but the rest of the week it is at this rate. Or if you use 
up to this much usage, after that your rate goes down. 

Software like ours allows utility companies to price the service 
to the user like that. 

Mr. Barton. The gentleman's time has expired. 

Mr. Largent. Thank you, Mr. Chairman. 

The gentleman from Ohio, Mr. Sawyer. 

Mr. Sawyer. Thank you, Mr. Chairman. I would be pleased to 
yield 15 seconds to Mr. Shimkus if he wanted to make an observa- 
tion to the Chair. 

Mr. Barton. Did the gentleman 

Mr. Shimkus. The observation has been made. 

Mr. Sawyer. I reclaim my time, Mr. Chairman. 

Mr. Barton. Okay. We will start you over again. 

Mr. Sawyer. Thank you. 

Mr. Mertens, let me return to the interconnection standards. I 
think that is important. 

Who ought to be making those determinations? 

Mr. Mertens. I think it is very important that each utility par- 
ticipate in that. There is a uniqueness to every electric grid out 
there, and it is critical that they are part of it. 

However, there needs to be some oversight. I assure you that 
goldplating is not a lost art. 

Mr. Sawyer. The quality of that interconnect, though, does affect 
the quality of the system at some point, would it not? 

Mr. Mertens. Yes, sir, it does. 

Mr. Sawyer. You say that the utilities should participate. Are 
you talking about generator utilities, transmission utilities, dis- 
tribution utilities? I am really concerned about what Mr. Tribone 
said earlier about the importance of watching our vocabulary be- 
cause it puts us into mindsets that may not apply. 

Mr. Mertens. And you correctly observe, we have all three types 
out there. And then we continue to have the vertically integrated 
utility as well. 

Mr. Sawyer. Sure. 
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Mr. Mertens. The interconnect standard, in again different situ- 
ations, if I have a small fuel cell, the interconnect standard there 
would be on the distribution level. If I have a larger unit of 250 
megawatt solar, that would probably be a transmission inter- 
connect. 

So the answer is. It depends. 

M r. Sawyer. As we try to write law here 

Mr. Mertens. Yes, sir. 

Mr. Sawyer, [continuing] where should we put that authority? 
Should it be in voluntary associations of service providers of one 
kind or another? 

Should it be overseen at the State level? 

I mean, most of the kind of distributed generation that we are 
talking about really falls within what could be a traditional State 
purview. 

Or should there be a fundamental set of characteristics that we 
would expect some kind of governance organization, whether public 
or private, to observe? 

How should we write that law? 

Mr. Mertens. Congressman, you referred to the National High- 
way System earlier as a good analogy to the transmission system, 
and I agree with you. I think it is a marvelous example. 

In the Highway System, we have certain standards. Bridges can 
be no lower than this. Roads have to be this thick. Curves are of 
such and such. And I think that is what is lacking in the electric 
industry. 

We do not have the fence parameters in place yet. And with that, 
we can certainly work inside that fence effectively to take care of 
the local interests that are important to maintaining reliability. 
But we need that outside bracket so that if we do get an outlier 
we can bring that person back in. 

Mr. Sawyer. Thank you very much, Mr. Mertens. I appreciate 
that. 

Mr. D'Alessio, you talked about mergers and acquisitions. 

Mr. D'Alessio. Yes, sir. 

Mr. Sawyer. It is a complex and difficult undertaking these days 
going through a variety of jurisdictions of various kinds. That is 
probably the product of having built an industry up over the course 
of a century with various standards applying at various points in 
the century. 

Where in a new world of restructured service should mergers and 
acquisitions' decisions be observed, overseen, and acted on in the 
public interest? 

Mr. D'Alessio. Again let me fall back to our telecommunications 
experience. The company started out as long-distance providers. 
Then they acquired local carriers, ISPs, and possibly telecommuni- 
cations getting into utilities. 

Now what they have done is acquired established business bases. 
Each of these established business bases had their own infrastruc- 
ture which they did billing out of customer service and a bunch of 
other projects. 

The biggest problem was getting all of that together so there was 
one unified source of data, which basically comes down to data in- 
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tegration where an executive at one location can view the data 
from all these different sources. 

It also relates directly to convergent billing: the ability for the 
one corporate organization that survives to be able to send out one 
bill. The savings is drastic. As opposed to sending out a bill for 
your cellular phone from one company, the long distance bill, the 
ISP bill. 

These companies that have the software that we are talking 
about are able to generate one bill to that customer base for all 
those services. 

The beauty of the software that is available today is that they 
do not have to lose their investment in their legacy system. The 
software rides on top of that. That is probably one of the nicest as- 
pects of it. 

Mr. Barton. Thank you. 

The gentleman's time has expired. 

For the last series of questions, Mr. Shimkus, the long-suffering, 
very patient gentleman from Illinois. 

Mr. Shimkus. Thank you, Mr. Chairman. It is an honor to be rec- 
ognized. 

Mr. Shimkus. Mr. Clark 

Mr. Barton. The gentleman's time is about to expire, so 

Mr. Shimkus. [continuing] you brought up an issue that I just 
need to respond to. You kept talking about the stranded cost issue, 
and I think that battle has been fought and is over, and it is really 
a dead horse. 

So I think you need to focus on how we can make the deregula- 
tion bill that we are going to push palatable. I mean, 23 States 
have moved. I am a rabid defender of what Illinois did in a very 
contentious, angry process by which not everyone walked away 
winners or losers, but they all walked away standing up and mov- 
ing to a new environment. 

But I want to follow up on the distributed generation aspects. 
And of course the chairman will understand, based upon my nu- 
merous questions on the States' involvement, but you brought up 
a good question that we are going to have to go back and do re- 
search on the I llinois bill. 

In the Illinois bill, there are going to be transition costs for peo- 
ple who choose to leave their provider up until 2006. Do you think 
that transition cost— and I know you are not all experts on the Illi- 
nois legislation— would even pertain to distributed systems? 

Mr. Clark. I am not sure I know that much about distributed 
systems, but my point with the stranded costs, knowing it is a dead 
horse, is that since we paid for the horse we want to at least get 
some of it back. 

So I think any further costs on the customers should be looked 
at 

Mr. Shimkus. Well I really want to talk on distributed systems, 
so I do think the stranded cost battle is now 

Mr. Clark. I do not know that much about distributed systems. 

Mr. Shimkus. Mr. Mertens? 

Mr. Mertens. Illinois, as have many other States through the 
stranded investment process, have allowed a wires' charge for cus- 
tomers exiting the system. 
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There is a variety of approaches to that, however. New J ersey, 
for instance, had a window where, if a customer elected to develop 
onsite generation, they were exempted from various charges under 
that circumstance. 

And so the approach we might offer here is, again in the best in- 
terests of the State, the region, the customer, how might we craft 
a solution that is going to benefit them all. 

Clearly a customer that builds onsite generation that has the 
ability to enhance the system by in putting power in a weak area 
of the grid, or in some fashion selling back on peak, under those 
circumstances there should be recognition of those benefits. 

Presently, that is not part of the process. It is rare to find anyone 
even asked under what circumstance can distributed generation 
benefit, and should we pay for those benefits? That is not the ques- 
tion. 

I offered in my opening a comment about retirement, plant re- 
tirements. You will see that in most cases when a plant is retired 
a new plant will replace it. But what if distributed generation, in- 
stead of a new plant, were offered and that new plant, that central 
generation were not put into rate base. Does that not have the abil- 
ity to lower rates for all consumers? 

I think the answer generally to that is, yes. And we need to ex- 
plore that. 

Mr. Shimkus. And I am going to have to recheck the I llinois leg- 
islation, because it would be exiting from one provider but not en- 
tering into a contract with another producer, except for yourself. So 
it brings up good questions, which is the importance of having 
hearings. 

I thank the chairman, and I yield back. 

Mr. Barton. I thank the Congressman. We are going to conclude 
this hearing. This is our last oversight hearing on the general 
issue. Next Thursday we are going to begin our legislative hear- 
ings. And if the minority approves, we are going to hold the first 
legislative hearings on a number of the bills that have already been 
introduced, the Markey-Largent bill, there is the Cliff Sterns bill, 
there is the Burr Bill, we think there may be a Pallone bill. So we 
are going to give— and Mr. Tauzin perhaps has a bill in the hop- 
per— we are going to take a look at the bills that have been intro- 
duced and give those members and groups a chance to come in and 
comment on those legislative items. 

Then we are going to start a series of hearings on a bill that is 
currently being drafted that we hope to be working with Mr. Hall 
and other Democrats on i n the next few days. 

We want to thank you gentlemen for this testimony. There may 
be some written questions to you, and we hope you will reply very 
quickly to that. 

This hearing is adjourned. 

[Whereupon, at 12:21 p.m., the hearing was adjourned.] 




THE ROLE OF THE TENNESSEE VALLEY 
AUTHORITY 


MONDAY, SEPTEMBER 13, 1999 

House of Representatives, 

Committee on Commerce, 
Subcommittee on Energy and Power, 

Nashville, TN. 

The subcommittee met, pursuant to notice, at 9:29 a.m., at 16 
Legislative Plaza, Nashville, Tennessee, Hon. Joe Barton (chair- 
man) presiding. 

Members present: Representatives Barton, Whitfield, Pickering, 
Bryant, Hall, and Gordon. 

Also present: Representative Clement. 

Staff present: J oe Kelli her, majority counsel; and Sue Sheridan, 
minority counsel. 

Mr. Barton. The hearing will come to order. Ladies and gentle- 
men, take your seat. 

I am Congressman J oe Barton from the Sixth District of Texas 
and I am delighted to be in Nashville, Tennessee today to hold a 
formal field hearing of the Energy and Power Subcommittee of the 
Commerce Committee, U.S. House of Representatives. 

Our hearing today is on the role of the Tennessee Valley Author- 
ity in competitive electric markets. 

I want to thank Congressman Ed Bryant of Tennessee for help- 
ing us to arrange this hearing and arrange the hearing room 
through the good graces of the Office of the Speaker of the Ten- 
nessee Legislature, the Honorable] immy Naifeh. 

And I want to thank Congressman Bob Clement, another great 
Congressman from Tennessee, who is not on the committee, but is 
a good friend of mine and is on another committee that is going to 
be holding a hearing on the TVA in the next 2 weeks in Wash- 
ington. Also Congressman Bart Gordon, a member of our sub- 
committee, for also helping us to arrange this hearing. 

I am delighted to be back in Nashville. I have come here numer- 
ous times. Back in 1864, there was another group of Texans com- 
manded by General J ohn B. Hood, who came to Nashville. They 
had a pretty warm welcome. Congressman Hall and I hope that our 
welcome today is not quite as warm as General Hood's was back 
in 1864, but we know that we are going to have a very productive 
hearing. I had the honor to represent Hood County, which is 
named after General Hood, in Congress until 1990 when we had 
Congressional redistricting. 

I think most of the people in this room know that we are working 
on this subcommittee to put together a comprehensive Federal elec- 
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tricity legislative package. We want to promote competition 
throughout the country in electric markets, we want to enhance re- 
liability, but we also want to respect the role of the States. 

With regard totheTennessee Valley Authority, since it goes over 
numerous States and has special Federal legislation that deals di- 
rectly with it, we feel that it is worthy of special consideration and 
that is why we are here today. 

As we put our package together, we are considering a broad 
range of issues, including what the role of the Federal electric utili- 
ties like TVA should be in a competitive electric market. The dis- 
cussion draft that is currently in circulation includes provisions 
specifically relating to Bonneville Power Administration and other 
Federal power market administrations such as the Southeastern 
Power Administration. I have worked with Congressmen from 
those regions served by those utilities to fashion those provisions, 
but we do not have in the current draft anything other than a title 
for the Tennessee Valley Authority. 

I had promised Congressman Bryant and Congressman Gordon 
that we would work with them to fashion a package specifically tai- 
lored to the TVA, but I want to tell the witnesses and those in this 
room that I think it is imperative that we have a TVA package in 
our bill. And I know there is a special relationship between the 
Tennessee Valley Authority and the U.S. Congress and the State 
legislatures in the regions that they serve, but I do not think that 
the TVA can be out of a comprehensive electricity bill. We need a 
bill that serves all 50 States, not just all 50 States minus the 
States that are served by the TVA. 

The key question is how to incorporate the TVA system into the 
national power grid. This hearing is very important because it will 
help the subcommittee determine whether we should and how we 
should include TVA provisions in a bill. If there is a broad agree- 
ment that the Federal electric legislation should include TVA provi- 
sions, we must decide in the next 2 weeks, quite frankly, what the 
elements of that package should be. 

So today's hearing is not just a hearing for show and tell, today's 
hearing is a substantive hearing that in all likelihood is going to 
result in Federal legislation that passes my subcommittee within 
the next month. 

I want those of you here that have been working to put together 
a consensus on how to handle the TVA issue to continue to work 
with your Congressmen in the r^ion. We would like a consensus, 
if at all possible, to come from this hearing. The region, in my opin- 
ion, should have a lot, if not total, input into what the TVA provi- 
sions should be. It is obviously helpful if you can speak with one 
voice. 

The Tennessee Valley is well represented on the subcommittee. 
As I've already pointed out. Congressman Ed Bryant, Congressman 
Bart Gordon are both from Tennessee. Congressman Ed Whitfield 
is with us today, represents the great State of Kentucky. Congress- 
man Chip Pickering of Mississippi and Congressman Rick Boucher 
of Virginia, who I do not believe is with us today, but is a member 
of the subcommittee. 

As I pointed out earlier, the region is also well represented by 
Congressman Bob Clement, who is with us. Fie and I worked to- 
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gether several years ago on the nuclear licensing reform legislation. 
We have a tremendous personal friendship and he has already told 
me that he wants to be a key player in this as this bill hopefully 
moves to the floor of the House of Representatives. He is on the 
Water Resources Subcommittee of the Transportation and Infra- 
structure Committee and as I pointed out earlier, they intend to 
hold a hearing on this same issue within the next 2 weeks. 

I also encourage the region to be mindful of the point of view of 
the rest of the country. It is going to be very difficult to pass TVA 
legislation that is embraced by the Tennessee Valley region but op- 
posed by the rest of the country. The biggest issue, in my opinion, 
to the rest of the country is going to be whether the Tennessee Val- 
ley Authority provisions expose Federal taxpayers to too much risk, 
particularly with respect to the payment of the TVA debt. 

One reason that I think Congress should include a TVA provision 
in the Federal electricity legislation is to correct a mistake that 
was made in 1992. Congress left the TVA out of the Energy Policy 
Act of 1992. Under the 1992 law, there is wholesale competition in 
every part of the country except the Tennessee Valley. I think that 
that is wrong. The time has come to give TVA's wholesale cus- 
tomers the same right to purchase electricity competitively that 
wholesale customers outside of the Valley have enjoyed since 1993. 

I want to commend the TVA for listening to its customers and 
agreeing— at least I am told that they have agreed— that the time 
has come for competition in the Tennessee Valley also. 

I look forward to hearing the testimony of the witnesses today 
and the questions and the answers that are going to come after the 
testimony. 

With that, I will recognize our ranking member of the sub- 
committee, Congressman Ralph Hall of Rockwall, Texas, for an 
opening statement and then we are going to go to M r. Gordon, who 
has indicated that he may have another engagement that he might 
have to leave our hearing prematurely. 

Mr. Hall. 

Mr. Hall. Mr. Chairman, I will yield to Mr. Gordon now if he 
needs to leave. 

Mr. Barton. Can you kind of push the little red button and hold 
the microphone. 

Mr. Hall. You have to push it and hold it. 

Mr. Barton. Tennessee is very smart, you can do more than one 
thing at a time. 

Mr. Hall. We can just talk with one hand, I guess. 

Mr. Chairman and members of the committee, thank you for 
your presence here today. And we are here at the invitation of the 
members of the delegation from Tennessee, a delegation that the 
chairman has already indicated that the two of us as Texans have 
high regards for. I never met anybody from Tennessee that I did 
not like. Maybe I will have a new experience while I am here, but 
the only one that is not here that is a close friend of mine there 
is j ohn Tanner, who lives in the same building with me in Wash- 
in^on and he is a leader of the Blue Dog organization, a group of 
conservative Democrats that are courteous to the Democratic lead- 
ership and the Republican leadership, but we just do not let them 
boss us around. You know, we could survive so long as there is a 
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close distinction in the numbers up there, but once one party gets 
numbers beyond 30 or 40, why we will have a shoe factory built, 
you know where. But we enjoy doing what we are doing. 

I enjoy working with your Tennessee delegation. I think first I 
should recognize Bob Clement, who represents the area here where 
we are and have kind of an understanding and agreement with 
him. He keeps telling me he is not going to run for Governor or 
he is going to run for Governor. But if he ever does, I think he is 
going to get elected and I have asked him to have a Sam Houston 
Room to where I could sleep in the Sam Houston Room. Whatever 
he is going to charge me for it, we will work that out at a later 
time. I understand people pay to sleep in those important rooms 
and Bart Gordon is on committees, we are on the same com- 

mittee I guess on two committees together. Bart has just recently- 
ranking on Space— led the fight to save the space station that 
might mean medical breakthroughs for us in the days ahead— one 
of the fine members. 

But it is hard for me not to like anybody from Tennessee because 
a lot of settlers from Texas came from Tennessee and I think your 
State gave birth to some of our most distinguished early revolution- 
aries and statesmen, Davy Crockett and Sam Houston, being two 
that I could mention right off. Davy Crockett said— the last time 
he spoke to the Congress, he said the same thing I tell them every 
weekend in Washington, y'all can go to hell, I am going to Texas. 
And that is in the Congressional Record, if you ever want a copy 
of it. 

And Ed Bryant, I have no more respect for anybody in Congress 
than I do for Ed, the very courageous and successful effort he put 
forth during the impeachment proceedings, doing what he felt was 
right and showed great leadership there, I think places him in a 
place of honor and respect by all of us, whether we agree with the 
thrust or not. I agreed with the thrust he took, but some of us did 
not, and there was reasons to be on either side of that issue. 

And these other members here, we are honored to have them. 
Chip Pickering, I do not really trust anybody as young as he is, but 
he is an extra hard worker and really part of the backbone of this 
subcommittee. 

Mr. Whitfield gives us a reasons base. He thinks things through, 
you are not going to sell him anything, he is very solid, very thor- 
ough and very capable. 

So I am honor^ to be here with this group. I am over-matched, 
but I just try to hold my own. I came here to listen and I think 
there is widespread agreement, Mr. Chairman, on what we are at- 
tempting to achieve with utility restructuring at the Federal level 
and that is the development of a workable competitive electric bulk 
power market which makes some sense. Now where many of us dif- 
fer is on how to execute the transition to make that vision a re- 
ality. So in many ways, what we are attempting to do is to write 
the transition rules that will affect one of the largest industries in 
the country, and we understand that and we have to be careful 
with that and we have to be thorough with that. With an industry 
as basic to the economic health and welfare of this country, we can- 
not afford to make a mistake. 
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That is the reason that this may happen this year, it may not. 

I think I am almost for restructuring anything or deregulating. As 
much as we can take out of Washington and bring to the local area, 
I want to do it, if we can do it sensibly. By some measures, TVA 
is the nation's very largest electric utility and since TVA is a Fed- 
eral corporation, accommodating it within the giant transition rule 
is some unique issues that are present with us and certainly we 
know that these issues do present a major challenge as we attempt 
to put together legislation on this committee. 

So I am here to listen carefully and learn first-hand, and our job 
is to hear the concerns about the changes. This is not the first 
hearing we have had, we had a hearing in Atlanta, we had a hear- 
ing in Chicago, we had a hearing in Dallas. We even had a hearing 
in Richmond, Virginia. I do not know how that one happened, but 
Chairman Bliley resides in Richmond and we had a national hear- 
ing in Richmond. And we have had I guess 115 or 20 people testify 
before us. We are seeking the truth and we are trying to write a 
bill that you can be proud of and that this country can live with. 

Mr. Chairman, thank you for your courtesy and your help and 
I yield back my time. 

Mr. Barton. Thank you. Congressman. 

I want the audience to know that there was one word there that 
said Sam Houston and he talked for 5 minutes. It is just amazing 
what Congressman Hall can do with a little bit. 

And I mean that in a positive way. 

Mr. Hall. Mr. Chairman, could I be heard? 

You know, things are not always like they seem. Back when I 
was in the Texas Senate, we had a young man named Mark 
Connally, who was j ohn Connally's son. Everywhere Mark went 
around, he would tell people I am j ohn Connally's son. He is talk- 
ing about me now but Mark talked about himself— I am j ohn 
Connally's son, I am j ohn Connally's son. And Nelly Connally got 
him off to one side and said I doubt if people want to hear that 
and I doubt if it makes you any bigger person and I doubt if your 
daddy wants you going arouncT bragging like that. Of course, the 
next reception they had, Mark showed up there and somebody 
walked up to him, shook hands with him and said son, are you not 
j ohn Connally's son and he said well, I thought I was until 
momma said she had some doubts about it. 

So you have to be careful what he says about me because our dis- 
tricts border, he took the super collider away from me, built it in 
his district up to a point and we finally killed that. 

I yield back my time. 

Mr. Barton. We would like to hear from Congressman Bart Gor- 
don now. 

Mr. Gordon. Thank you, Mr. Chairman, and Ranking Member 
Hall, my friend from west Tennessee, Ed Bryant, and our friends 
from north of us, Ed Whitfield and south. Chip Pickering, thanks 
for coming to join us today. Our good staff, folks that are going to 
testify today, and guests. Bob Clement and I want to welcome all 
of you to the center of the universe here in middle Tennessee, we 
are glad you have come to join us. 

As Chairman Barton mentioned, I had two previous really com- 
mittee meetings today, one of which Ed and I serve on. He stood 



84 


in for me last Friday and so I am going to— he is going to take the 
hearing here and I will stand in for him at the other one, but I will 
be getting back with our staff to go over all of this. 

Also, as I was leaving the other day, Zach Wamp, who could not 
be here, wants to be here, Zach is our former Chairman of the TVA 
Caucus and has asked me to place his testimony in the record. 

Mr. Barton. Without objection, so ordered. 

Mr. Gordon. Thank you. As well as my friend Carl Landsen, 
who is the Vice President of the I nternational Brotherhood of Elec- 
trical Workers. Carl also served on the Tennessee Valley Electric 
System Advisory Committee and he has a testimony and a report 
of the Tennessee Valley Electric Advisory Committee that he would 
like to place as part of the record. 

Mr. Barton. Without objection. 

[The prepared statement of Carl Landsen follows:] 

Prepared Statement of Carl Lansden, International Vice President, 
International Brother of Electrical Workers 

Mr. Chairman, members of the Committee, weicome to the beautifui Tennessee 
Vaiiey and I shouid iike to thank you for the opportunity to address the Sub- 
committee on the important subject of utiiity re-reguiation. My name is Cari 
Lansden and I represent severai thousand inhabitants in the State of Tennessee 
and other states who are vitaiiy interested in the electric re-r^uiation biii before 
the Congress and its impact upon the Tennessee Vaiiey Authority and the 159 dis- 
tributors that TVA serves. 

I n 1997 a Tennessee Vaiiey Eiectric System Advisory Committee was created from 
stakeholders in the Tennessee Vaiiey River Basin relative to changes in the elec- 
tricai generation and distribution industry. The Advisory Committee was charged to 
create and/or deveiop a consensus among regionai stakehoiders for a iegisiative pro- 
posai to define the roie of TVA in the re-reguiated eiectricai industry. That Com- 
mittee had severai meetings in Nashviiie, Tennessee. In March of 1998 the Com- 
mittee conciuded its mission and issued a report. I shaii submit a copy of that report 
for your consideration. 

The circumstances in the Tennessee River Basin have not changed since that 
Committee spent months anaiyzing the impact of re-reguiation upon the inhabitants 
of the Tennessee River Basin and the roie that the Tennessee Vaiiey Authority 
shouid engage in such a re-reguiated market. Inasmuch as the committee and staff 
from the Department of Energy spent severai months anaiyzing and discussing the 
needs of the inhabitants of theTennessee River Basin and the roiethat TVA shouid 
pi ay in accommodating those needs as a country, I respectfuiiy request that the 
Committee give due regard to the development of the Advisory Committee's Report. 
Moreover, I respectfuiiy request that the Committee take cognizance of the fact that 
the terrain in the Tennessee Vaiiey r^ion is somewhat different from that found 
in other parts of the country and oftentimes it is not economicaiiy feasibie to provide 
an individuai dweiiing eiectricity. Prior to May 18, 1933, there was indeed eiectricity 
generated and soid in theTennessee River Basin, but many of the inhabitants in 
the River Basin were without the benefit of electricity because the investor owned 
utiiities, more specificaiiy theTennessee Power Company, wouid not provide service 
to those individuais who resided outside of a metropoiitan area. The reason they re- 
fused to do was quite simpie— the cost of deiivering such power. It is no more fea- 
sibie today in some areas of the State of Tennessee and theTennessee River Basin 
than it was in 1933 from an economic standpoint. I urge the Congressionai Com- 
mittee to remain cognizant of that as they engage in debates over the wisdom of 
re-reguiation or more specificaiiy how such re-reguiation wiii be framed. It is my 
belief that the Tennessee Vaiiey Eiectric System Advisory fuifiiied its obiigation 
commensurate with its charge. I urge members of the Committee to anaiyze in de- 
taii the report enciosed herewith. 

One finai point I shouid iike to make before the Committee: the inhabitants of 
the Tennessee River Basin are entitied to equitabie treatment as it relates to the 
operation and funding of a navigation system and/or fiood controi of the fifth iargest 
river system in the United States of America. Throughout our great country from 
Maine to Washington State, the federai government funds the operation and struc- 
turing iocks to maintain a navigabie channei. The inhabitants of the Tennessee 
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River Basin and the seven state area that it covers are entitied to no iess. Most as- 
surediy, requiring the Tennessee Vaiiey Authority to use revenue garnered from the 
saie of eiectricity wouid put the Tennessee Vaii^ Authority and the inhabitants of 
the r^ion at a distinct disadvantage when it comes to the generation and saie of 
eiectricity shouid those revenues be used to fund and operate navigabie streams con- 
trary to the practice throughout the country. 

Ladies and gentiemen of the Committee, I thank you for the opportunity to ap- 
pear before you in Nashviiie, Tennessee, this morning. Enjoy your visit. Good iuck 
in your deliberations and havea safe trip back to Washington or home. 

Mr. Gordon. Thank you, Mr. Chairman. 

You know, since you and our ranking member are both from 
Texas, J im Baker remembers my grandfather well, and my grand- 
father used to always say that every time the grand jury met, the 
population of Texas increased. And some of those were my relatives 
too, so we are glad that you have come back to your roots here. 

Mr. Barton. Will the gentleman yield? 

Mr. Gordon. Yes, sir. 

Mr. Barton. My great, great, great Ben Barton came to Texas 
in 1840 from Tennessee, manag^ to get legally married and father 
one son, Waddy Thompson, Sr., and then was killed under mys- 
terious circumstances. 

So he did come from Tennessee though. 

Mr. Gordon. Well my first name is Barton and that is my moth- 
er's maiden name and part of our family went out there, so we— 
we are not kissing cousins, but we are related some where, I would 
suspect. 

Earlier this year. Chairman Barton began the difficult task of 
trying to craft Federal legislation to deregulate our country's elec- 
tricity industry. As many States across the country have started to 
move toward restructuring themselves, this subcommittee has 
moved slowly, hoping to build a consensus. I commend the chair- 
man for his discretion. Because deregulation should have such a 
profound effect on middle Tennessee, I sought and secured a seat 
on this subcommittee to be a part of the conversation concerning 
deregulating our electrical industry. 

I n this process, there are three priorities that I have consistently 
expressed my support for and concern about. 

First, ensuring that our lakes are not sold and are open to the 
public. 

Second, maintaining this region's low electric rates. 

And third, working to strengthen rural electrification and uni- 
versal service for all rural areas. 

When we in Tennessee were drawn into the conversation about 
restructuring, it was not limited to electricity. TVA and the South- 
east Power Marketing Association also fills important non-power 
roles in Tennessee— flood control, navigation, land management 
and recreation. In middle Tennessee, we are fortunate to be bene- 
ficiaries of some of the most beautiful lakes in the country. These 
lakes, which are on the Cumberland River, are owned by SEPA 
and maintained by the Army Corps of Engineers. Any effort to 
overhaul the Power Marketing Administration, specifically SEPA, 
could limit access to these lakes. The people of Tennessee and the 
country should not have these resources taken away from them. Al- 
ready this year, proposals have once again been offered to sell 
SEPA and our lakes in middle Tennessee. I strongly oppose such 
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proposal and will oppose any restructuring legislation that does not 
maintain open access to our lakes or does not keep them in the 
hands of the public. I am committed to fighting any efforts to sell 
our lakes. 

We in Tennessee are the beneficiaries of low-cost power. This 
low-cost power is partly responsible for our continue economic 
growth. If we are to move forward with a bill in the 106th Con- 
gress, it is my hope that we have no losers, only big winners and 
bigger winners. The consumer must be our first priority. Any legis- 
lative proposal must work to reduce costs for all consumers in all 
regions of the country, including low-cost regions. 

As we are here in my home in middle Tennessee, let me take a 
few moments to tell you a little bit about my district which in- 
cludes 15 counties and a portion of Nashville and is south and east 
of Nashville. My home town of Murfreesboro receives its power 
from the Middle Tennessee Electric Membership Cooperative, rep- 
resented here today by their President J im Baker. The co-op serves 
over 120,000 customers in four counties. The cooperatives and the 
municipalities should be congratulated for bringing electricity to 
rural areas. In fact, my parents' farm had power brought to it by 
the local cooperative. And I want to make sure that rural areas will 
not be neglected in lieu of areas that are easier and more profitable 
to serve. It is no secret that it is more cost-effective and profitable 
to serve New York City than it is Lascassas or Red Boiling Springs. 
Rural electrification has been successful but our work is not com- 
plete. We must ensure continued access to affordable, reliable 
power for rural areas. 

Now I have always found that the best way to get things done 
is to use the common sense approach to finding a consensus. If a 
deregulation bill is to be successful, it must provide some benefits 
to all. 

Thank you, Mr. Chairman, for holding this hearing and letting 
me be a part of it today. 

Mr. Barton. Thank you. I will tell one quick story about Con- 
gressman Gordon. He and I were elected the same year. He was 
from Tennessee, I am from Texas. H is first name is Barton, my last 
name is Barton and the President at the time was Ronald Reagan, 
who did not have the best history of a good memory, and there was 
an early vote and I was on one side with the President and Con- 
gressman Gordon was on the other side against the President, and 
it was of such significance that the President's wife, who has a very 
good memory, Nancy Reagan, was incensed about it, but she 
thought that I had voted against the President and so the Presi- 
dent called Congressman Gordon, who had just left his office and 
was on travel, but the staff did not tell the President's secretary 
that Congressman Gordon was not in the office, and so Mrs. 
Reagan was doubly incensed because she felt that not only had the 
Congressman voted against the President, but had snubbed him by 
not taking the call. But she thought it was Congressman J oe Bar- 
ton that had done this, not Congressman Barton Gordon. 

And so I was at a White House reception, innocent lamb that I 
was, and Mrs. Reagan came up to me and just started ripping me, 
you know, and I could not figure out what it was. And we finally 
unraveled the mystery, and so the next time I was allowed in the 
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presence of the President, Mr. Reagan, I said Mr. President, would 
you please tell your wife that I am J oe Barton, not Barton Gordon. 

So whatever the deed was, I am sure Congressman Gordon was 
representing his constituents, but he never incurred the wrath and 
I did. 

We would now like to recognize Congressman Ed Bryant, who 
early on in this process I went to and asked if he would take on 
the unenviable task of trying to work to develop a consensus on the 
TVA issue, and Congressman Bryant said he would be— well, I do 
not want to overplay it, he did not say he would be delighted to 
do it, but he did say that he would do it, and he has done an out- 
standing job in trying to bring some clarity to some of these issues. 
And later this week, we will sit down with he and the other Con- 
gressmen from the region to try to put the package together. 

Congressman Bryant. 

Mr. Bryant. Thank you, Mr. Chairman, and I would like to ex- 
press publicly my appreciation for the courtesy that you have given 
all of us in the Valley by having this field hearing in Nashville. I 
want to tell you publicly what a great job j oe Barton is doing in 
this subcommittee chairmanship, especially as it relates to this 
issue of what some call deregulation, what others call restruc- 
turing, of the electricity industry. He is certainly giving everyone 
a seat at the table and ample opportunity to give our views and 
to represent our constituencies and we are continually assured by 
both he and others on the committee that this will be a fair hear- 
ing. Whatever type of bill we end up with, we want it to be the 
type of bill that will be a bipartisan bill, that will be a fair bill to 
all concerned and certainly we are in the early stages of this proc- 
ess, but yet we are moving, we are operating under some time 
guidelines here and so no one knows what the end result will be, 
but the process is beginning to move along. 

I also want to thank the chairman of the full committee, Tom 
Bliley, for his role in allowing this subcommittee hearing to be held 
today. I also want to thank the ranking member, which some of 
you may not know who that is or what that is, but the ranking 
member of course is Mr. Hall, who is here, he is the senior Demo- 
crat member on that committee and he and Mr. Barton— it is like 
a Texas love fest when you go to the hearing and they get, as th^ 
did today, the first two statements. I just sit back and think again 
of the heritage that Tennessee has given Texas, and of course that 
balloon was popped today when Bart spoke about the folks under 
indictment going down there. 

But they have become good citizens down there, I can say that 
much. But it is a pleasure to serve with such fine people on the 
committee, many of whom are here today— Ed Whitfield, Chip 
Pickering, Bart Gordon, and of course. Bob Clement is not on this 
direct committee, but again is a dear colleague from our delegation 
in Washington. 

I think we have thanked just about everybody other than the 
panel members, and I know there will be a more elaborate intro- 
duction of each one of you as soon as we all stop talking up here, 
but this is the way Washinrton works and the hearings work up 
there, and I am sure those of you that observe Nashville, it is prob- 
ably very similar to the State hearings that occur in this very 



88 


room. But I will not go through each one of the individual pre- 
senters today, but we have a very qualified, very competent panel 
to testify, certainly on different areas, different interests, and you 
probably will sense some disagreement among some of the people 
here today. But we all have a lot at stake in this and I appreciate 
all of you coming today and appearing herein Nashville for us. 

Many of our other colleagues, both on the subcommittee and the 
committee and the TVA region itself, from the TVA Caucus, had 
other commitments and could not be here today. Bart has already 
mentioned Zach Wamp, who is the former Chairman of the Caucus, 
who has submitted his statement. Also Roger Wicker, who is the 
current Chairman of the TVA Caucus, had prior commitments but 
either is sending a statement or has a representative here at this 
hearing— and I am not sure which it is, but I feel Roger's presence 
already, so I know it is here. He is an old roommate of mine in 
Washington, so I know him very well. 

But I would, Mr. Chairman, if it would be permissible for a few 
days to leave the record open so that any of our other colleagues 
might submit statements if they want to do so. 

Mr. Barton. Without objection. 

Mr. Bryant. Thank you. 

Mr. Chairman, I really cannot underestimate how vital an issue 
this is, this issue of restructuring, to our region. For over 60 years, 
the TVA has generated our power, has made our rivers navigable, 
they have provided flood control, they have provided recreation, 
and they have contributed to the overall economic development of 
this entire region. I hope that this hearing will point to ways in 
which we can begin to look at reshaping the electric industry while 
preserving the historic role and functions of TVA. I agree very 
much with my colleague from middle Tennessee, Bart Gordon, 
about our priorities in this region and how important these are 
that we ensure a continuity of this, not only tradition, but this way 
of life that is so important to this region. 

I want to ensure that— as we consider this national electricity re- 
structuring legislation— that we do not forget the needs of the peo- 
ple of this region. And as such, I would echo Bart's words as he 
spoke them. 

As other areas of this nation evolve toward retail electric com- 
petition, we are beginning to contemplate what benefits could be 
derived from wholesale electric competition that the rest of the 
country enjoys. And I am committed, as well as others in this dele- 
gation, to ensuring that the people of the Tennessee Valley region 
are not forgotten in this process, and that all of our people continue 
to enjoy access to relatively inexpensive, very reliable power. In 
fact, I have told many of you that we have kind of become spoiled 
in this region. And from a political standpoint, that is going to be 
a hard thing to overcome when we have had really a tremendous 
system working in this area in terms of providing inexpensive, reli- 
able power for years. 

I believe that all of us here today understand the magnitude of 
this undertaking, and that, in the end, we can all come together 
to craft the best solution for the long term benefit of our beloved 
region. And I would yield back my time, Mr. Chairman. 

Mr. Barton. Thank you, Ed, we appreciate that. 
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We would like to next hear from the Honorable Ed Whitfield 
from the great State of Kentucky, who, as Congressman Hall point- 
ed out, is one of the very, very thoughtful members of the sub- 
committee and who has taken a real personal interest in the TVA 
issue. M r. Whitfield. 

Mr. Whitfield. Mr. Chairman, thank you very much. And I 
want to thank all of you in the audience who are attending this 
hearing today. 

We recpgnize the importance of it and I for one have been par- 
ticularly impressed with Chairman Barton and Ralph Hall's will- 
ingness to listen to all sides on this issue. I have only served in 
Congress for 5 years, but I quickly discovered that frequently legis- 
lation will be put out there to the committee and no one has very 
much say-so about it at all. And J oe Barton, I must say, has been 
open and willing to listen and is honestly trying to come up with 
a compromise bill. 

Obviously this is an important hearing. If we are not successful 
in crafting a TVA title that protects low-cost electricity rates and 
meets the economic development needs of our area, we run the risk 
of abdicating that responsibility to legislators who represent dis- 
tricts with high electricity costs and who do not have access to Fed- 
eral power like TVA or the Power Marketing Administrations. I 
can assure you that any title about TVA crafted for our region by 
legislators outside our area would not benefit our residential, in- 
dustrial or commercial users. 

Now unlike Tennessee, not all of Kentucky is located in the TVA 
service area. In Kentucky, 5 electric co-ops and 13 municipal sys- 
tems receive power solely from TVA. Of those 18, all the co-ops and 
10 of the 13 munis are located in the First District of Kentucky, 
which I am honored to represent. 

Federal power supplied by TVA and the Southeast Power Mar- 
keting Administration is an important energy source for our area 
and Kentucky, where we enjoy some of the lowest electricity rates 
in the nation. And I would further say that over 95 percent of the 
electricity supplied in Kentucky is coal-fire generated. I think all 
of us that come from coal -producing areas are going to be paying 
particular attention to any renewable provisions in this legislation. 

Throughout the Tennessee Valley, there is genuine concern that 
comprehensive deregulation may result in higher rates. In Ken- 
tucky, a task force has been appointed to study the impact of de- 
regulation on Kentucky's electricity consumers. That task force is 
scheduled to submit its findings at the end of this year, although 
I have been told that they may only recommend a continuation of 
the task force and not submit any substantive State legislative 
changes. 

If the time to act on comprehensive electric deregulation legisla- 
tion is now, my goal is, and has always been, to make every effort 
to protect our area from higher electric rates, which may result 
from increased regulation of Kentucky's power suppliers and dis- 
tributors. 

I look forward to our distinguished panel of witnesses today and 
want to thank everyone for your participation. 

Mr. Barton. Thank you. Congressman Whitfield. Did Congress- 
man Bryant want 
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Mr. Bryant. Mr. Chairman, if you wiii yieid just 1 additionai 
minute, it is in my notes and i negiected that, but i did want to 
recognize representatives here from our two United States Sen- 
ators. Both Senator Frist and Senator Thompson are represented 
in these hearings today and i very much appreciate their effort to 
be here today and what their bosses wiii appiy to this biii when 
it is in the Senate side. 

And i thank you. 

Mr. Barton. Thank you. i wouid now i ike to hear from Congress- 
man Chip Pickering. He is actuaiiy the oidest member of this 
panei, but he drinks a speciai Mississippi water and he has a wife 
who went to Oie' Miss and that combination makes him iook a iot 
younger than he reaiiy is. 

Mr. Pickering. Thank you, Mr. Chairman. You know, she is ac- 
tuaiiy from Memphis, so that maybe the Tennessee coaiition makes 
that possibie. 

it IS good to be in Nashviiie, it is good to be in the Vaiiey and 
i want to thank the chairman, commend the chairman for his iead- 
ership on this issue, his openness in the process, his wiiiingness to 
come to Nashviiie and to the Vaiiey and to work with those mem- 
bers that represent the TVA region. He has given us a unique op- 
portunity to shape and infiuence this i^isiation and i hope that we 
seize that opportunity and are responsibie stewards with the oppor- 
tunity the chairman has given us. 

He taiked about Generai Hood coming from Texas during a time 
of conflict, and we iearned a painfui iesson at that point, that 
peacefui poiiticai process is aiways preferabie to armed conflict and 
so some hundred and something years iater, we have fiiied our na- 
tion's institutions— the Congress, the Presidency, the Vice Presi- 
dency— with southerners. Our committee is ied by Chairman Bii- 
iey. We have the majority ieader in the Senate from Mississippi, 
the next Chairman of Appropriations, Thad Cochran, wiii aiso be 
a strong advocate. The poiiticai ieadership that we have from our 
region, i wouid simpiy iike to make the point that now is our time 
to infiuence and shape the poiicy in a way that benefits and re- 
flects our region. And if we iose this opportunity, you never know 
when the poiiticai winds may shift and when the positions that we 
now hoid as a regionai perspective may be iost. And i do not want 
to wake up 5, 10 years from today, much iike we are now iooking 
at the 1992 Energy Act and saying we iost an opportunity to move 
with the rest of the country toward whoiesaie competition and now 
we are constrained and restricted in a way that couid iead to a 
comparative or competitive disadvantage for our region. We want 
to make sure that we take this opportunity whiie we have the in- 
fiuence, seize it, and make sure that we can respond with the fiexi- 
biiity and the strategic means possibie to make sure that our re- 
gion continues to have the iow-cost competitive economic advantage 
that we enjoy today. 

There was a speaker at an economic deveiopment conference in 
Mississippi severai weeks ago who was saying that the demo- 
graphic projections showed that our region, the south, wiii have 40 
percent of the nation's popuiation by 2040, we are the growth re- 
gion. So if we are going to maintain the ieadership and see the eco- 
nomic opportunity and deveiopment that we beiieve is possibie. 
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then this is an extremely important component of being able to find 
the right policy with the right leadership that makes sure that we 
can enjoy that. 

Mississippi and Tennessee has enjoyed a good relationship over 
time, although there is a constant jockeying over whether Mis- 
sissippi or Tennessee gets more or less. And we want to make sure 
that Mississippi is reflected well on the board for TVA. We also 
worked well together, Roger Wicker is the Chair of the TVA Cau- 
cus and we made a deal last year, as you all know, TVA did ex- 
tremely well in the appropriations process, the debt refinancing, 
the non-power appropriations, much to the dismay and chagrin of 
maybe members from other regions— TVA did extremely well, but 
there was a price that had to be paid. 

We said okay, we will give TVA this opportunity but you have 
to give us Coach David Cutcliff and Eli Manning at Ole' Miss. And 
so we are enjoying the success that will come from a good Ten- 
nessee coach. 

I do look forward to the hearing and to the panel and to the testi- 
mony today. I think we do have one of those rare opportunities to 
do what is right and what is good, not only for our region, for our 
country and I encourage all stakeholders, TVA, distributors, mem- 
bers, competitors to find that balance that can maintain the leader- 
ship that we have enjoyed in our region and that we are beginning 
to enjoy, that we can make a TVA that fits not only the 20th cen- 
tury of what it did to build our region, but fits the 21st century 
that will maintain our competitive advantage over the long term. 

With that, I yield back. 

Mr. Barton. We would like to remind our audience that this leg- 
islation hopefully will have great support from this region, but it 
also has to have the support of the gentleman from southern Illi- 
nois, Mr. Hastert, and the gentleman from South Dakota in the 
Senate, Mr. Daschle, if it is going to be bipartisan— bi regional I 
guess we should say. 

When you were talking about settling things by the political 
process as opposed to on the armed battlefield, our next speaker, 
Mr. Clement, reached over to Ralph Hall and said "yeah, it is bet- 
ter to do it by political process, if you lose on the battlefield." 

Spoken like a true Tennessean. That is why Davy Crockett ended 
up in the Alamo and did not stay with Sam Houston who waited 
until the time to fight was a little bit better. 

But our next opening statement is one of the most genuinely just 
decent guys in the Congress and that is Bob Clement. He and I 
worked on the nuclear licensing reform package where we had to 
take on quite a bit of vested political power on the House floor. And 
because Bob was just such a gentleman, we were able to defuse 
some of the venom of that issue and win at the time what was felt 
to be a very surprising victory. So I give a lot of credit to his good 
wishes. 

And to my knowledge. Congressman Clement is the only Member 
of Congress who was there at opening day of Disneyland with his 
father, who at the time was the Governor of the great State of Ten- 
nessee back in the 1950's. 

With that, Mr. Clement, for an opening statement. 
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Mr. Clement. Thank you, Mr. Chairman. And I might share 
with you all, we have got a former U.S. Senator in the audience. 
Senator Harlan Matthews, who served us ably as U.S. Senator. 
Good to have you here, Harlan, very much. 

Mr. Chairman and Mr. Hall, I want you all to know our favorite 
expression in Tennessee, "if it had not been for Tennessee, there 
would not have been a Texas." 

And to Congressman Pickering and Congressman Whitfield and 
Congressman Ed Bryant, Congressman Gordon that has already 
left, it is great having you all in Tennessee. And as you all know, 

I am a former member of the TVA board, I served when President 
J immy Carter appointed me to the TVA board, when Bill J enkins, 
of all things, our colleague, resigned and I took his place. And I am 
the first TVA director ever elected to the U.S. Congress. But since 
that time, as you all know 

Mr. Barton. Did they consider that a step up or a step down? 

Mr. Clement. Oh, it is a step up, I believe. 

But I want all of you to know this is very important to all of us. 
We have got some excellent people that will be testifying. And 
where better to discuss the future of TVA in a deregulated elec- 
tricity industry than here in the heart of the Tennessee Valley. 
And while I am not a member of the Commerce Committee, I am 
honored to join you today. I serve on the House Transportation and 
Infrastructure Committee, which is the jurisdictional committee of 
TVA and we will be hold a similar hearing on TVA next week in 
Washington, DC. 

When it comes to deregulation, I can only support a bill that will 
treat the Tennessee Valley area fairly. It must protect ratepayers 
and the economic development of the Tennessee Valley region, pe- 
riod. Over the years, Tennesseans have benefited greatly from the 
reliability and stability of the TVA power system, and the last 
thing I want to see happen is any legislation that jeopardizes our 
economy. 

For many months, staff from the TVA Caucus, the distributors 
of TVA power, the Tennessee Valley Public Power Association and 
TVA have worked together trying to hammer out differences and 
forge consensus on just what TVA will look like in the future. I am 
proud of the progress that has been made and know we still have 
some hurdles to overcome. 

As we in the Valley and in Congress work in the electricity in- 
dustry restructuring, I want to offer my assistance to this com- 
mittee, the distributors of TVA, to TVA and our entire region. I will 
do everything in my power to make sure the residents of the Ten- 
nessee Valley area get a fair deal in any Federal legislation. 

It is just great having you here and we do have a great com- 
mittee here and some great people. I know we all talk about politi- 
cians and all, but I will tell you, we have got some great people in 
Congress, Democrat and R^ublican alike, that really care about 
this country and care about its future. 

Thank you. 

Mr. Barton. Thank you. Congressman Clement. 

We now want to welcome our panel, we do have a very distin- 
guished panel and it represents a cross section of the interest in 
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the region concerning consumption of power, the generation of 
power. 

We are going to first hear from M r. Mark Medford, who is Execu- 
tive Vice President for Customer Service with the Tennessee Valley 
Authority. He has testified in Washington. 

After him, we are going to hear from Mr. J im Baker, who is the 
President of the Middle Tennessee Electric Membership Corpora- 
tion in Murfreesboro, Tennessee and a constituent of Congressman 
Gordon. 

Then Mr. Larry Fleming, who is the President and CEO of Knox- 
ville Utilities Board in Knoxville, Tennessee. 

Then Mr. Darrell Anderson, the Environment and Energy Staff 
from General Motors Corporation. He actually is from Detroit, 
Michigan but obviously he is here because there is a Saturn manu- 
facturing and assembly plant owned by General Motors just south 
of Nashville. He is representing the Tennessee Valley Industrial 
Committee. 

Last but not least, we are going to hear from Mr. Lyle D. Larson, 
who is the counsel for TVA Watch. He is from Birmingham, Ala- 
bama. 

We are going to give each of you gentlemen 7 minutes to summa- 
rize your written testimony and then we will have some questions. 

So we will start with Mr. Medford and then work our way to my 
right, to his left. Mr. Medford, welcome to the subcommittee. 

STATEMENTS OF MARK MEDFORD, EXECUTIVE VICE PRESI- 
DENT, CUSTOMER SERVICE, TENNESSEE VALLEY AUTHOR- 
ITY; JAMES O. BAKER, PRESIDENT, MIDDLE TENNESSEE 
ELECTRIC MEMBERSHIP CORPORATION, REPRESENTING 
TENNESSEE VALLEY PUBLIC POWER ASSOCIATION; LARRY 
A. FLEMING, PRESIDENT AND CEO, KNOXVILLE UTILITIES 
BOARD; DARRELL ANDERSON, ENVIRONMENT AND ENERGY 
STAFF, GENERAL MOTORS, REPRESENTING TENNESSEE 
VALLEY INDUSTRIAL COMMITTEE; AND LYLE D. LARSON, 
C OU N SE L , TVA WATC H 

Mr. Medford. Thank you, Mr. Chairman. My name is Mark 
Medford and it is a pleasure to welcome you to Nashville. We are 
grateful to the subcommittee for recognizing the importance of get- 
ting electric restructuring right for the Nation as a whole, includ- 
ing the residents of the Tennessee Valley. I want to especially 
thank you. Congressman 

Mr. Barton. Is there a button to push for your microphone or 
something? It may be on, but it does not sound like it. 

Mr. Medford. Maybe I am not close enough. Is this better? 

Mr. Barton. Yes, sir. 

Mr. Medford. I want especially to thank you. Congressman Bry- 
ant, for your leadership on this issue. 

When I testified before this subcommittee in May, I described 
how TVA is more than an electric utility. We are responsible for 
flood control, navigation, economic development and recreation for 
a seven-state area in addition to being the provider of electricity to 
159 co-ops and municipal utilities and 63 directly served customers. 
But today, I want to focus on how different we are from other utili- 
ties in just our role as electrical supplier. 
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Of the three traditional utility functions— generation, trans- 
mission and distribution— TVA primarily performs transmission 
and generation. Unlike integrated utilities who sell most of their 
power to retail customers, TVA sells most of its power to wholesale 
distributors. In a restructured marketplace, our distributors will 
have their choice of suppliers and TVA will compete to retain as 
much of that demand as possible. We also operate an extensive net- 
work which is managed as an open-access system. 

Much of the focus of the State efforts on restructuring relates to 
separating the retail distribution function from generation. Since 
TVA does not have a distribution function except for several high 
voltage directly served customers, structural changes for TVA are 
unnecessary to assure competitiveness in the Tennessee Valley. 
Nonetheless, some of those who would compete with us argue that 
TVA should not be allowed to build new generation to meet load 
growth or even replace worn out generation plants. Let me be 
blunt. Their ultimate goal is to eliminate TVA completely. 

Without the ability to build new generation, TVA will be unable 
to meet growing demands in the Valley and unable to replace gen- 
eration no longer viable due to increasing environmental regula- 
tions. TVA will become dependent on the wholesale market. We 
refer to the result as a death spiral because as we lose the ability 
to meet our customers' demands through our own resources, we be- 
come increasingly dependent upon an extremely volatile wholesale 
market. It is unlikely we will be able to pass through these costs 
on a timely basis. These restriction woulo, in effect, require TVA 
to compete with both hands tied behind its back. Opponents of TVA 
hide this death spiral goal under the cloud of subsidy arguments— 
no income taxes, debt financing and our credit rating. 

Mr. Chairman, I think it is apparent that these characteristics 
entail no subsidy at all, but are simply an incidence of government 
ownership. TVA Watch acknowledges that there is nothing unique 
about TVA, all of their concerns except TVA's bond ratings apply 
equally to all other governmental ly owned utilities. They freely 
admit that they have targeted TVA because of its size. 

If Congress were to change any of those characteristics, it would 
create significant confusion in the financial markets where munici- 
palities use the same financing mechanisms to finance schools, hos- 
pitals, highways, prisons and other necessities. Since it is not fea- 
sible or appropriate to change the characteristics being complained 
of, TVA Watch simply argues against TVA's ability to build plants 
to compete with them and astoundingly asserts that this death spi- 
ral is necessary to "level the playing field." The playing field would 
be level, all right. All public and cooperatively owned power sys- 
tems would be leveled flat. 

The real issue is whether there is a place for public power in a 
competitive electric industry, a legitimate issue for Congress to de- 
bate. But to attempt to eliminate public power in a back door, 
piecemeal and uncoordinated fashion, would risk the reliability of 
the Valley's electric supply, result in significant additional cost, es- 
pecially to the residents of the Valley, waste taxpayer assets and 
create unnecessary confusion and upheaval in the financial mar- 
kets. One size does not fit all in this industry for almost anything, 
including the type of participants. 
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This summer, power demand in the Vaiiey exceeded iast year's 
peak 16 times. TVA did not curtaii or brown-out any firm ioad. We 
currentiy estimate the need for 3000 additionai megawatts in our 
region by 2004, in iarge part because of the ai ready mentioned ro- 
bust growth rate in the Vaiiey. There is no room for error, the cost 
of any miscaicuiation on power suppiy in Federai iegisiation wouid 
uitimateiy befeit in the Vaiiey. 

Mr. Chairman, the strength of America's vibrant economic sys- 
tem has aiways been its diversity which enriches competition. 
There is nothing unique or unAmerican in this diversity, it is in 
fact a cornerstone of our system. 

Those of us who are testifying before you today may not aii 
agree, but with a singie exception, the rest of us are committed to 
what is good for the Tennessee Vaiiey, and TVA is committed to 
working with our stakehoiders to ensure that aii of our customers, 
the iarge and the smaii, benefit from eiectric restructuring. 

Thank you for this opportunity to address the piace of pubiic 
power in a competitive industry, i wouid be happy to respond to 
any questions or comments. 

[The prepared statement of Mark Medford foiiows:] 

Prepared Statement of Mark Medford, Executive Vice President, Customer 
Service and Marketing, Tennessee Valley Authority 

introduction 

Mr. Chairman, welcome to Nashville and thank you for this opportunity to ad- 
dress the subcommittee at this important field hearing. We are pleased that mem- 
bers of TVA delegation, led by Congressman Ed Bryant, have asked you to come 
to the Valley today to learn more about our region and the electric power needs of 
its citizens. 

My name is Mark Medford. I serve as TVA's Executive Vice President for Cus- 
tomer Service and Marketing. My responsibilities include working with the 159 dis- 
tributors of TVA electric power and 63 direct-served customers within theTennessee 
Valley. I also have been designated the lead TVA executive on electricity restruc- 
turing matters. 

Exactly four months ago today this subcommittee held a similar hearing on the 
role of federal power in a competitive marketplace. As a participant in that hearing, 

I know there is substantial interest on this panel over the future of TVA. I hope 
your visit to our region will lead to an even better understanding of the unique 
issues that face the Valley. 

Given that TVA is a federal agency, federal legislation clearly is required to bring 
about the kinds of changes to the electricity marketplace envisioned by states in 
other parts of the country. Although stakeholders in the Valley must determine 
whether these types of changes are appropriate here as well, only Congress and the 
President can provide the freedom for the region to begin this process. 

However, just as Congress and the President have the authority to establish this 
framework for discussion in the Valley, there is also the potential for federal legisla- 
tion to erect roadblocks to the continued availability of low-cost and reliable power 
for the people of our region, such as a requirement that TVA secure all future gen- 
eration facilities through long-term contractual agreements with customers. For this 
reason, we applaud your decision to look to the Members of Congress from our re- 
gion to assist in guiding the subcommittee through this process. 

I would like to take some time to reiterate my comments from a few months ago 
on how the Tennessee Valley Authority currently fits into the electric power indus- 
try and how TVA can continue to serve the public interest in a competitive environ- 
ment. I would like to build on my earlier testimony in order to address some emerg- 
ing issues with respect to your efforts to pass a comprehensive electricity restruc- 
turing bill. 


background on tva 

TheTennessee Valley Authority is large and complex. TVA is a federal corpora- 
tion, the nation's largest public power producer, a regional economic development 
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agency, and the steward of the Tennessee River basin. TVA was estabiished by Con- 
gress in 1933, primariiy to provide fiood controi, navigation, and electric power in 
the Tennessee Valley's seven state region. The TVA Act also directs its three-mem- 
ber Board of Directors to set the lowest feasible electric rates for the Valley. TVA 
is a leader within the Tennessee Valley for economic development, low-cost elec- 
tricity and integrated resource management which cuts across state boundaries. 

The Tennessee River is the fifth largest river system in the United States. It 
stretches 652 miles from Knoxville, Tennessee to Paducah, Kentucky. It encom- 
passes 11,000 miles of shoreline, more than 50 dams and a dozen locks. About 
34,000 loaded barges travel the Tennessee River each year— the equivalent of two 
million trucks traveling the roads. Before TVA, the Tennessee River flooded regu- 
larly, causing millions of dollars of damage whenever it left its banks. Under TVA’s 
int^rated resource management theTennessee River is the only major river system 
in the United States that has not suffered widespread flooding in over 60 years. 

TVA's power system has a dependable generating capacity of 28,417 megawatts. 
TVA's generation consists of approximately 61 percent coal, 28 percent nuclear, and 
11 percent hydropower. TVA provides wholesale power to its 159 local municipal 
and cooperative power distributors through a network of 17,000 miles of trans- 
mission lines in the seven state region. TVA also sells power directly to 63 large 
industrial and federal customers. Essentially, TVA supplies the energy needs of 
nearly eight million people every day over a power service area covering 80,000 
square miles, including Tennessee, and parts of Mississippi, Alabama, Georgia, 
North Carolina, Virginia, and Kentucky. 

TVA's service area is now limited by law. A "fence" keeps TVA from serving cus- 
tomers outside its region as defined under a 1959 law. Under the 1992 Energy Pol- 
icy Act, electricity companies are prohibited from "cherry-picking" customers inside 
the TVA region, the most attractive of which have large, concentrated loads. 

A key fact that can never be emphasized enough is that the TVA power system 
currently is 100 percent self-financed through its power revenues and public bor- 
rowings secured solely by those revenues. It receives no taxpayer dollars to fund its 
operations. 


TVA's RECENT EFFORTS TO IMPROVE 

Over the past five years TVA has worked very hard to improve all aspects of its 
operations. For example, TVA has: 

• Reduced its debt by more than $1 billion and introduced a comprehensive Ten- 

Year Financial Plan to ensure TVA's cost of power will be competitive in the 
coming decade. 

• Maintained adequate power supply and transmission capacity to ensure reliable 

electricity delivery, even during prolonged heat waves during the summers of 
1998 and 1999. 

• Developed five nuclear units into an award-winning nuclear program and brought 

Watts Bar Nuclear Plant on-line. 

• Began refurbishing of coal and hydropower units to increase capacity without in- 

curring substantial additional capital costs. 

TVA's Ten-Year Business Plan was specifically designed to ensure that TVA will 
be ready for the new competitive marketplace of the future. It's overriding goal is 
to keep TVA's total delivered cost of power at a level competitive with the forecast 
of the future market price of power surrounding TVA's service territory. A primary 
means for helping accomplish this is to reduce debt and lower interest costs. Over 
the course of the Ten-Year Plan, TVA originally envisioned needing to cut its debt 
by half. Flowever, the amount of debt reduction ultimately necessary may differ as 
costs for all utilities rise, particularly in the area of environmental compliance, and 
as the forecasted market price of power grows higher. By adhering to this sound 
financial strategy, TVA will remain a competitive choice of electric power supply 
within the Valley. 


TVA's FUTURE ROLE 

It is an understatement to say this subcommittee has spent a substantial amount 
of time and effort on the future of the electricity industry. I can assure you that 
we in the Valley have also dedicated a great deal of time and resources on this im- 
portant issue. We look forward to continuing to participate in this debate as you 
move forward. 

As you search for a bipartisan, consensus electricity industry restructuring bill 
among your committee members, you will be pleased to know there is already much 
agreement within the Valley on the future of TVA. There is overwhelming support 
for TVA to continue its integrated mission, managing theTennessee River and re- 
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lated land resources and maintaining its role as a low-cost integrated electric sup- 
plier for the Valley. 

Starting in 1997 with the D^artment of Energy's 'Tennessee Valley Electric Sys- 
tem Advisory Committee," regional stakeholders b^an examining the future of TVA 
in a competitive electricity industry. Every group testifying before the subcommittee 
today participated in that process. Since the advisory committee issued its report, 
TVA has worked extensively with stakeholders within the Valley to translate the 
key principles identified in the DOE process to a legislative proposal. 

The advisory committee was created to develop, as much as possible, a consensus 
among regional stakeholders for a legislative proposal to define the role of TVA in 
a restructured competitive electric industry. In addition to TVA, the participants in- 
cluded: the Tennessee Valley Public Power Association representing distributors of 
TVA power, the Tennessee Valley Industrial Committee representing large indus- 
trial customers directly served by TVA, Associated Valley Industries representing 
industrial customers served by the distributors, the Southern States Energy Board, 
the Tennessee Valley Energy Reform Coalition representing local environmental in- 
terests, the Rural Legal Services of Tennessee representing the interests of rural 
consumers, the League of Women Voters Natural Resources Chair in Knox County, 
the International Brotherhood of Electrical Workers, and the International Brother- 
hood of Teamsters. National energy stakeholders like ENRON, TVA Watch, and the 
Electric Clearinghouse also participated. 

In March 1998, the advisory committee submitted its final report. Relying on the 
report and working with TVA and other stakeholders, the Administration crafted a 
'TVA title" for inclusion in the its Comprehensive Electricity Competition l^isla- 
tion, released on April 15 of this year. The title in the Administration bill is the 
product of hard work and compromise through a formal regional process and creates 
an appropriate role for TVA in a restructured environment. TVA supports this title 
in the Administration's bill and greatly appreciates DOE'S impressive effort that 
was undertaken to int^rate the interests of a wide variety of stakeholders. 

I would like to officially submit a copy of the Administration bill's TVA title to 
the record for consideration by the subcommittee. I also would like to take a few 
moments to highlight the key components of this plan to help TVA and the region 
make the transition to more competitive markets. 

1. Equitable Competition 

• TVA transmission rates, terms and conditions would be subject to regulation by 

the Federal Energy Regulatory Commission. 

• Restrictions to fair competition, such as the TVA "Fence" and "Anti-Cherry Pick- 

ing" amendment would be removed simultaneously on the effective date of fed- 
eral legislation. 

2. TVA Power Sales 

• TVA sales of electricity outside of the existing service area would be limited in 

two ways. First, TVA could only make wholesale sales— no retail sales, and sec- 
ond, these sales would be limited to electricity that is surplus to the demand 
of its customers in the TVA service area. 

• TVA would be permitted to sell to new retail customers inside the TVA service 

area but only in circumstances controlled by local power distributor decisions. 

3. Stranded I nvestment Recovery 

• Within one year of enactment, FERC would promulgate regulations to establish 

guidelines for TVA's recovery of stranded costs. TVA would submit a stranded 
cost recovery plan to FERC for approval consistent with established guidelines. 

• TVA would not collect stranded investment after September 30, 2007. 

• TVA would use any funds recovered to repay debt consistent with TVA's Ten-Year 

Plan objectives. 

4. Antitrust Coverage 

• TVA would be subject to the injunctive relief and criminal penalties— but not the 

civil damage provisions— of the antitrust laws of the United States. This stand- 
ard is comparable to the antitrust standards generally applied to municipal gov- 
ernmental entities. 

5. Renegotiation of Wholesale Power Contracts 

• TVA and the distributors would renegotiate certain key provisions of their exist- 

ing power contracts within one year of enactment of comprehensive energy leg- 
islation. 

• If TVA and a distributor cannot reach agreement on new contract terms, the dis- 

pute would be settled by FERC. 
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We are pleased that this propceal, above all, affirms TVA's continued role within 
the Valley to manage the river system and provide electricity for Valley residents. 
However, we also take note of the new responsibilities and limitations that TVA 
would have to deal with in the emerging marketplace, such as: 

• For the first time, TVA would be subject to antitrust prohibitions. 

• For the first time, TVA transmission rates would be subject to FERC jurisdiction. 

• For the first time, TVA would be required— unlike any other utility in the coun- 

try-to renegotiate certain key provisions in all existing full-requirement con- 
tracts with distributors within one year of enactment, with FERC being given 
the authority to make decisions if agreement could not be reached. 

Almost at the same time the Administration was drafting its bill, some members 
of Congress from the TVA region urged TVA to sit down with its distributors and 
work directly with the Tennessee Valley Public Power Association, which represents 
TVA's 159 distributors, in order to develop a regional solution for inclusion in the 
restructuring legislation before Congress. I was pleasantly surprised at the number 
of areas we agreed upon. Of course, there are some outstanding differences, just as 
one would expect when a seller and a customer sit down to discuss their relation- 
ship in an emerging marketplace. In fact, the diversity of the TVA customer base 
has resulted in some differences even among our customers. Nevertheless, we are 
committed to continuing our discussions with TVPPA and all stakeholders in the 
Valley. 

As I mentioned at the beginning of my testimony, congressional action is essential 
to allow the Tennessee Valley region the full opportunity to choose to move toward 
a more competitive electric power marketplace. We are committed to working with 
all of the members of this subcommittee to assure that TVA has an appropriate role 
in a future restructured electric power industry. 

There are proposals being actively considered, however, that risk compromising 
the low-cost, reliable electricity available in the Valley. 

Perhaps the greatest threat are those proposals that would hinder TVA's ability 
to compete for the growing demand for electricity in the Valley. For instance, some 
proposals have included a requirement that TVA secure all future generation facili- 
ties— for the life of those facilities— through contractual arrangements with cus- 
tomers. In practice, that means TVA would be forced to find customers willing to 
sign long-term (20 to 30 years) contracts tied to specific power plants— not a likely 
prospect in a competitive marketplace. Effectively, this would prevent TVA from 
ever pursuing new generation resources to meet the anticipated demand in the Val- 
ley. 

The TVA service territory is experiencing about four-percent demand growth for 
electricity per year. This trend is projected to continue well into the foreseeable fu- 
ture. While the most attractive loads may be able to find someone to provide new 
generation without the shackles of a 30-year contract, we worry whether the smaller 
and rural customers will have the same opportunities. We do not think their future 
access to cost competitive power from TVA should be contingent on such a restric- 
tive contractual obligation. 

TVA, in large part, was created because other utilities found many customers in 
our region unattractive and not profitable enough to serve. It is our historic mission 
to provide for the current and future electricity needs of all people in the Tennessee 
Valley. It is critical to our customers that TVA continue to compete to meet their 
growing electric power needs. 

You don't need to look much further than this summer to see how important this 
capability is to people in the Valley. Throughout our history, TVA has ne/er had 
the type of outages that other regions of the country have experienced in recent 
years. J ust a few weeks ago when electric power systems that neighbor TVA and 
systems across the Eastern interconnection were experiencing substantial problems 
associated with record demand, TVA provided the electricity necessary to keep busi- 
nesses running, as well as homeowners' lights and air conditioners on in the Valley. 

I can tell you, though, it was not an easy job. During a 10-day period in J uly, 
TVA surpassed our previous all-time peak demand on eight of those days, including 
a Saturday. Clearly, we are at the margins in the Valley and need to maintain the 
flexibility to respond to this growing Valley demand in the future. 

Another threat to the low-cost, reliable power currently available in theValley are 
attempts to make TVA look and behave exactly like an investor-owned utility. Mr. 
Chairman, I for one think the greatest strength in our electricity industry, particu- 
larly as we move to a new marketplace, is its diversity. We have a very broad spec- 
trum of providers, from rural electric cooperatives to the biggest private companies, 
and from municipal systems to regional federal power providers. I believe this vari- 
ety should be embraced and nurtured, not discarded as we move forward. Public 
power and investor-owned utilities make different, but very important contributions 
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to the strength of our Nation's electric power supply networks. The continued, viable 
presence of both in a future restructured marketplace will help ensure a reliable 
power supply for all on an affordable basis. 

Unfortunately, some have chosen to make curious representations about the in- 
herent differences between public and private power as subsidies to public power. 
Now, they usually talk about the benefits of being a public power utility as a "sub- 
sidy" and the benefits of being investor-owned as "reasonable". Well, that is under- 
standable. They are just trying to position themselves in the best possible way as 
Congress makes decisions about the electricity markets of the future. But, as you 
rightly craft your legislation to create a fair marketplace, be wary of the claims of 
those who want to "level the playing field" with a noticeable tilt in their direction. 

Perhaps the most outlandish claims are about state and federal tax burdens. Once 
you add together the taxes and tax equivalent payments made by Valley distribu- 
tors and those paid by TVA, which is necessary to compare TVA with investor- 
owned utilities on an "apples to apples" basis, it is clear that comparable amounts 
are paid at the state and local level in the southeastern region of the country. As 
we all know, TVA doesn't pay federal income tax. That is hardly a secret and is cer- 
tainly not a scandal. We are a federally-owned corporation with a mission to serve 
the public interest on a non-profit basis, not to generate profits to increase stock- 
holder wealth. 

Nevertheless, I have heard some say that, because TVA has substantial gross rev- 
enues and some investor-owned utilities have substantial gross revenues, there is 
some comparison to be made in how much tax we pay. Well, any first-year account- 
ing student can tell you that the federal government doesn't tax on revenue, it taxes 
on profit and income. When you think of it in those terms, while investor-owned 
utilities typically owe about one-third of their net earnings to the U.S. Government 
as taxes, the U.S. Government receives 100 percent of TVA's net earnings by virtue 
of its ownership of TVA. And, investor-owned utilities aren't always required to im- 
mediately pay what they owe in taxes because of their ability to defer payment. 
Over the years, lOUs have amassed more than $100 billion of zero interest, sub- 
sidized loans from the Internal Revenue Service through such deferrals. TVA, on the 
other hand, has made a continuous stream of payments to the U.S. treasury over 
40 years totaling about $3 billion. 


CONCLUSION 

As I testified four months ago, TVA is working hard to prepare for a restructured 
future competition by reducing our debt, keeping our electric rates low, and effi- 
ciently managing the Tennessee Valley's integrated resource system. We have made 
progress in this regard, even since we last appeared before this subcommittee. 

TVA remains committed to work with this subcommittee and TVA stakeholders 
to determine the nature of the future role that TVA will play in this changing indus- 
try. Let me re-emphasize how much we in the Valley applaud your decision to look 
to the Valley's congressional delegation to assist you in your efforts. 

Thank you for the opportunity to testify before this important hearing. 

Mr. Barton. Thank you, Mr. Medford. 

I think all the panelists are committed to a better America, I do 
not think anybody here is committed to a worse America. 

We would like to hear from Mr. J im Baker now, who is the Presi- 
dent of the Middle Tennessee Electric Membership Corporation, 
and I believe you have testified in Washington. 

Mr. Baker. Yes, sir, I did sometime ago. 

Mr. Barton. Yes, sir. We would like to hear your statement. It 
is in the record in its entirety and we recognize you for 7 minutes. 

STATEMENT OF J AMES O. BAKER 

Mr. Baker. Mr. Chairman, Representative Bryant, members of 
the subcommittee, my name is J amesO. Baker and if the chairman 
thinks that he had name confusion problems, he ought to be fol- 
lowing me around about 10 years ago. 

I had the opportunity to meet the President also and our parting 
comments after a certain amount of chit-chat was that I hope you 
and Tammy Faye's problems will be better. 
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So I am not sure about his, but mine have probabiy gotten more 
compii Gated. 

i am President of Middie Tennessee Eiectric Membership Cor- 
poration, that is an eiectric cooperative headquartered in 
Murfreesboro, Tennessee. 

Middie Tennessee currentiy purchases aii of its whoiesaie power 
from the Tennessee Vaiiey Authority and provides retaii eiectric 
service to more than 300,000 individuais in four counties, it is one 
of TVA's iargest whoiesaie customers and one of the iargest rurai 
eiectric cooperatives in the United States on the basis of number 
of members served. 

But i am testifying today on behaif of the Tennessee Vaii^ Pub- 
iic Power Association, TVPPA is the regionai service organization 
of 160 not-for-profit consumer-owned eiectric utiiities in the Ten- 
nessee Vaiiey and they inciude aii the municipai and cooperativeiy 
owned systems that distribute power that is generated by TVA to 
8.5 miiiion customers over a seven-State region, in the ianguage of 
the TVA Act, these municipai and cooperative utiiities are caiied 
distributors. 

TVPPA appreciates Chairman Barton's decision to hoid a hearing 
today on the TVA in a restructured or competitive eiectric industry 
here in the Tennessee Vaiiey where those that wiii be most directiy 
affected by any changes to TVA can participate and we can con- 
tribute to the debate. We aiso want to thank Representative Ed 
Bryant and the other members of the subcommittee from the Vai- 
iey for requesting this hearing, and for their ieadership in devei- 
oping a TVA titiefor Federai iegisiation. 

We recognize that drafting a TVA titie that both protects the in- 
terests of the consumers in the Vaiiey and makes TVA a more com- 
petitive-makes TVA more competitive is no easy task. However, 
we strongiy beiieve that if changes are to be made by TVA, they 
shouid be driven by our Congressionai deiegation working cioseiy 
with the distributors and the consumers that we serve. The seven 
States that receive TVA power are among the 23 States where re- 
taii eiectric rates are beiow the nationai average. For that reason, 
TVPPA has approached the matter of Federai utiiity restructuring 
iegisiation with extreme caution. We have opposed a Federai man- 
date for retaii competition or customer choice because we are not 
convinced that it wiii resuit in iower cost or other benefits to our 
consumers. We beiieve that any restructuring iegisiation must put 
the interests of the eiectric consumers first. 

Overaii TVA has been very good for the Vaiiey. For more than 
60 years, TVA has provided reiiabie, reasonabiy priced power for 
consumers and has promoted the economic development of this re- 
gion. We believe TVA's mission with regard to delivery of power 
should continue to meet the power needs inside the Valley and that 
it should be able to develop the needed resources without unneces- 
sary or arbitrary restrictions. At the same time though, we recog- 
nize the utility industry is moving toward greater competition and 
that all utilities must adopt to a changing environment. We know 
that TVA and the distributors cannot fence ourselves off from those 
changes in the rest of the electric utility industry. We know that 
Congress has the authority to require changes in TVA and the way 
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it operates and we know that if we in the Valley do not take a lead 
to restructure TVA, others will be happy to do that for us. 

Finally, if the Federal restructuring legislation goes forward, we 
believe that the elimination of the statutory fence and the anti- 
cherry-picking amendment provisions in the current law that pre- 
vent two-way wholesale competition could result in benefits to our 
consumers. Acting through the Government Relations Policy Com- 
mittee and the Board of Directors, TVPPA has devoted a significant 
amount of time and energy over the last 3 years to develop a com- 
prehensive position paper regarding the role of TVA in electric re- 
structuring. That document was turned into a draft TVA title and 
submitted with my testimony before this subcommittee on May 13, 
1999, and could be incorporated into a Federal restructuring bill. 

In this ongoing policy development process, TVPPA has worked 
with TVA and with all distributors to try to reach a consensus on 
a single draft title. While we continue to have some areas of dis- 
agreement on policy and wording, we are in substantial agreement 
that changes are needed in the contractual relationship between 
TVA and the distributors and in the wholesale electric market in 
this region. Specifically, we agree with provisions that: 

First, take down the fence that allows TVA to sell excess power 
at wholesale outside the region. Concurrently, the anti -cherry-pi ek- 
ing provision of the Energy Policy Act of 1992 should be repealed 
to allow outside suppliers to sell at wholesale inside the Valley. 

Second, we believe that we neai to allow current restrictive long- 
term wholesale contracts between TVA and the distributors to be 
shortened and modified to give the distributors the right to pur- 
chase all or portions of their wholesale power and energy from 
other suppliers subject to rates, terms and conditions relating to 
the use of TVA's transmission system to the regulation by FERC 
to ensure open non-discri minatory access to distributors and oth- 
ers. Also to allow FERC to determine TVA's stranded costs result- 
ing from shortened or canceled contracts prior to October 2007, if 
any, the same standards and rules that apply to other utilities. 

We would eliminate TVA's retail ratesetting authority over dis- 
tributors and allow those other non-profit and municipal utilities to 
be self-regulating, as they are in the rest of the country. 

We would also apply Federal antitrust laws to TVA power pro- 
gram as they are applied to other governmental entities. 

In addition, TVA thinks that we should allow the distributors to 
challenge TVA's wholesale rates through an alternative dispute 
resolution mechanism such as arbitration or mediation. We would 
limit TVA's sales outside the Valley to wholesale, we would limit 
TVA's sales inside the Valley to retail sales inside the Valley to ex- 
isting retail customers. 

Before closing, let me say just a minute about TVA's position on 
the review of TVA's wholesale rate. As the committee is well 
aware, wholesale rates of TVA are in no way regulated by any 
court or r^ulatory forum. As we move to a more competitive mar- 
ket, we think there must be a third party review of TVA's whole- 
sale rates. This has been a considerable debate to us as to how that 
should be done. Ultimately, we have decided that the most appro- 
priate process would be to require TVA and the distributors that 
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are unhappy with the proposed rate to participate in an alternative 
dispute resolution process. We urge the committee to look at this. 

We look forward to working with the committee on future hear- 
ings and we will be happy to answer any questions at the appro- 
priate time. 

[The prepared statement of J ames 0. Baker follows:] 

Prepared Statement of J ames O. Baker on Behalf of Tennessee Valley 
Public Power Association 

Chairman Barton, Rep. Bryant and members of the subcommittee, my name is 
J ames O. Baker and i am the President of the Middie Tennessee Eiectric Member- 
ship Corporation, a rurai eiectric cooperative headquartered in Murfreesboro, TN. 
Middie Tennessee currentiy purchases aii its whoiesaie power from the Tennessee 
Vaiiey Authority (TVA) and provides retaii eiectric service to more than 300,000 
consumers in four counties, it is one of TVA's iargest whoiesaie customers and one 
of the iargest rurai eiectric cooperatives in the United States, on the basis of the 
number of consumers served. 

i am testifying today on behaif of the Tennessee Vaiiey Pubiic Power Association. 
TVPPA is the regionai service organization of the 160 not-for-profit, consumer- 
owned eiectric utiiities in the Tennessee Vaiiey, inciuding aii the municipaiiy- and 
cooperativeiy-owned systems that distribute power generated by TVA to 8.5 miiiion 
consumers in a seven-state region, in the ianguage of the TVA Act, these municipai 
and cooperative utiiities arecaiied "distributors." 

TVPPA appreciates Chairman Barton's decision to hoid today's hearing on the roie 
of TVA in a restructured or competitive eiectric industry here in the Tennessee Vai- 
iey, where those who wiii be most directiy affected by any changes to TVA can par- 
ticipate and contribute to the debate. We aiso want to thank Rep. Ed Bryant and 
the other members of the subcommittee from the Vaiiey for requesting the hearing 
and for their ieadership in deveioping a TVA titiefor federai iegisiation. 

We recognize that drafting a TVA titie that both protects the interests of con- 
sumers in the Vaiiey and makes TVA more competitive is no easy task. However, 
we strongiy beiieve that if changes are to be made to TVA, they shouid be driven 
by our congressionai deiegation, working cioseiy with the distributors and with the 
consumers we serve. 

The seven states that receive TVA power are among the 23 states whose retaii 
eiectric rates are beiow the nationai average. For that reason, TVPPA has ap- 
proached the matter of federai utiiity restructuring iegisiation with caution. We 
have opposed a federai mandate for retaii competition or "customer choice" because 
we are not convinced it wiii resuit in iower costs or other benefits for our consumers. 
We beiieve that any restructuring iegisiation must put the interests of eiectric con- 
sumers first. 

Overaii, TVA has been very good for the Vaiiey. For more than 60 years, TVA 
has provided reiiabie, reasonabiy priced power for consumers and has promoted the 
economic deveiopment of the region. We beiieve TVA's mission with regard to deiiv- 
ery of power shouid continue to be to meet the power needs inside the Vaiiey and 
that it shouid be abie to deveiop needed resources without unnecessary or arbitrary 
restrictions. 

At the same time, we recognize that the utiiity industry is moving towards great- 
er competition and that aii utiiities must adapt to the changing environment. We 
know that TVA and the distributors cannot "fence ourseives off" from those changes 
and from the rest of the eiectric industry. We aiso know that Congress has the au- 
thority to require changes in TVA and the way it operates and that if we in the 
Vaiiey do not take the iead to restructure TVA, others wiii be happy to do the job 
for us. 

Finaiiy, if federai restructuring iegisiation goes forward, we beiieve that eiimi- 
nating the statutory "fence" and the "anti-cherry picking" provisions in current iaw 
that prevent two-way whoiesaie competition in the Vaiiey couid resuit in benefits 
to our consumers. 

Acting through its Government Reiations Poiicy Committee and Board of Direc- 
tors, TVPPA has devoted a significant amount of time and energy over the iast 
three years to deveiop a comprehensive position paper reiating to the roie of TVA 
in eiectricity restructuring. That document was turned into a draft 'TVA titie" and 
submitted with my testimony before this subcommittee on May 13, 1999 and couid 
be i ncorporated into a federai restructuring biii. 

in this on-going poiicy deveiopment process, TVPPA has worked with TVA and 
with aii distributors to try to reach consensus on a singie draft titie. Whiie we con- 
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tinue to have some areas of disagreement on policy and wording, we are in substan- 
tial agreement that changes are needed in the contractual relationship between 
TVA and the distributors and in the wholesale electric market in the region. 
Specifically, we agree with provisions that: 

• Take down the "fence" to allow TVA to sell excess power at wholesale outside the 

region. Concurrently, the "anti-cherry picking" provisions of the Energy Policy 
Act of 1992 should be repealed to allow outside suppliers to sell power at whole- 
sale inside the Valley: 

• Allow current restrictive, long-term wholesale contracts between TVA and the dis- 

tributors to be shortened and modified to give distributors the right to purchase 
all or portions of their wholesale power and energy from other suppliers; 

• Subject the rates, terms and conditions relating to use of TVA's transmission sys- 

tem to regulation by FERC to ensure open, non-discri minatory access by dis- 
tributors and others: 

• Allow FERC to determine TVA's stranded costs resulting from shortened or can- 

celed contracts prior to October 1, 2007, if any, using the same standards and 
rules that apply to other utilities but ensuring that costs are not shifted among 
customer groups; and 

• Eliminate TVA's retail ratesetting authority over distributors and allow those not- 

for-profit municipal and cooperative utilities to be self-regulating, as they are 
in most states: 

• Apply federal anti-trust laws to the TVA power program as they are applied to 

local governmental entities without the financial penalties that would burden 
our consumers. 

In addition, TVPPA believes the following provisions are also in the best interest 
of our member distributors and the consumers we serve: 

• Allow distributors to challenge TVA's wholesale rates through an alternative dis- 

pute resolution mechanism, such as arbitration or mediation; 

• Limit TVA sales outside the Valley to wholesale transactions: and 

• Limit TVA retail sales inside the Valley to existing customers. Any new retail 

sales would be allowed only under restrictions agreed upon with distributors 
and if those sales would not bypass local distribution facilities. 

Before closing, let me explain in a little more detail TVPPA's position on review 
of TVA's wholesale rates. As the committee is aware, under current law there is no 
review of TVA's wholesale rates in any court or regulatory forum. As we move into 
a more competitive wholesale and retail electric market, the distributors believe it 
is necessary to have some form of third party appeal to challenge rates we may find 
unreasonable. 

Over the course of our internal policy debate, we examined and rejected a number 
of different approaches. Ultimately, we decided that the most appropriate process 
would be to require TVA and the distributor or distributors that are unhappy with 
a proposed rate to participate in an alternative dispute resolution process to resolve 
the dispute. We urge the Committee's favorable consideration of this approach. 

We look forward to working with Rep. Bryant and other Members of the Com- 
mittee to forge a TVA title that is fair to the region's consumers and that permits 
TVA to be a competitive supplier for the Valley. 

TVPPA appreciates the opportunity to appear before the subcommittee today to 
present these views and I would be happy to answer any questions you may have. 

Mr. Barton. Thank you, Mr. Baker. 

We would next like to hear from Mr. Larry Fleming, who is the 
President of Knoxville Utilities Board. Your statement is in the 
record in its entirety and we welcome you to summarize it in 7 
minutes. 


STATEMENT OF LARRY A. FLEMING 

Mr. Fleming. Mr. Chairman, my name is Larry Fleming and I 
am President and CEO of the Knoxville Utilities Board. I am here 
today on behalf of KUB and the Memphis Light, Gas and Water 
Division. Thank you for the invitation to present our views on the 
topic of electricity competition and the role of the Tennessee Valley 
Authority. 

As you know, Flerman Morris, President and CEO of Memphis 
Light, Gas and Water, testified before this subcommittee in May to 
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present our positions on TVA restructuring. I will not repeat the 
substance of Herman's testimony here, but will focus instead on the 
three issues of greatest importance to KUB and MLGW. I also have 
some updated material to submit for the record. 

Before I highlight the specific actions KUB and MLGW urge this 
Congress to take, I would like to emphasize what may be the most 
important point of all. It is essential that this Congress do some- 
thing on TVA. I know nationwide electric restructuring is a 
daunting task and there are those that say retail competition is al- 
ready taking hold through actions taken by the States and will 
gradually spread across the country even if Congress does nothing. 
There are those who see addressing TVA as a daunting task, as in- 
deed it is, and favor doing nothing on it either. But there is a huge 
difference between taking a wait and see approach for the rest of 
the country and taking it for TVA. 

Nobody but Congress has the power to introduce competition to 
the Tennessee Valley. The States cannot do it, the marketplace 
cannot do it because Federal law prohibits it. It simply will not 
come unless Congress acts affirmatively to make it possible. And 
whereas the rest of the country already enjoys wholesale competi- 
tion for electric power, the question is whether to mandate retail 
competition. The Tennessee Vallw does not yet have access even 
to wholesale competition. We neecT this Congress to act now simply 
to allow the Valley to catch up with the benefits the rest of the 
country have enjoyed since 1992— access to wholesale competition 
for electric power. 

Now the specific actions that we urge Congress to take can be 
summarized as follows: 

1. Remove the statutory barriers to wholesale electric competi- 
tion in the Tennessee Valley. 

2. Shorten the 10-year notice period in our power supply con- 
tracts with TVA. 

3. Subject TVA to the jurisdiction of the Federal Energy Regu- 
latory Commission. 

We believe these measures are necessary to ensure full and fair 
transition to competition in the Tennessee Valley. First, the stat- 
utes that prevent Tennessee Valley residents from enjoying the 
many benefits of competitive electric markets must be repealed. It 
has now been 7 years since the passage of the Energy Policy Act. 
Wholesale electric competition is already a reality throughout most 
of the United States and nearly half the States have already taken 
steps to implement electric competition at the retail level. But 
America's largest power generator, TVA, is still a federally sanc- 
tioned monopoly. The Tennessee Valley has been walled off from 
the rest of the country which continues to move forward with elec- 
tric restructuring while the Tennessee Valley is left behind. 

We urge Congress to take action to tear down these walls. There 
can be no retail competition in Tennessee unless or until there is 
wholesale competition in Tennessee. 

Neither the States nor FERC have the power to mandate whole- 
sale competition in the Valley and TVA is not about to start trans- 
mitting power of other suppliers voluntarily. Why would TVA will- 
ingly subject itself to competition for customers inside the fence 
when it is prohibited from competing for customers outside the 
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fence? To leave these barriers in place would be unfair to Ten- 
nessee Valley residents and could be disastrous for the economic 
welfare of the Tennessee Valley region. When new enterprises are 
choosing a location, will they choose an area of the country where 
they will have access to competitive power supply options or will 
they choose the Tennessee Valley where there are no such options? 
The Tennessee Valley has been left behind once before, we do not 
want to see that happen again. 

But the mere repeal of these statutes without more will not fully 
open up the Valley to competition. There are other barriers to im- 
plementation of wholesale electric competition in this r^ion. Our 
current contracts with TVA, for example, renew automatically each 
year and require 10 years notice of termination. This means that 
unless Congress takes action to modify those contracts, KUB and 
MLGW will still becaptiveTVA customers when the children born 
on the day the Energy Policy Act was signed into law graduate 
from high school. 

We have tried without success to renegotiate these agreements, 
but due to the extended notice period, TVA has no incentive to 
make any meaningful concessions. We need negotiating leverage 
and only a shortened notice of termination provision will give us 
the leverage we need. For this reason, we strongly urge Congress 
to shorten the 10-year notice of termination provisions contained in 
our power supply contracts with TVA. 

Finally, if TVA is going to become a market participant, fairness 
requires that it be subject to the same rules and regulations that 
apply to public utilities. Thus, Federal electric restructuring legis- 
lation removing the TVA fence should provide that FERC have ju- 
risdiction over TVA's transmission system, stranded costs and 
wholesale power rates. 

First, FERC jurisdiction over TVA transmission is essential to 
the development of a fully competitive power market. TVA owns 
nearly 100 percent of the transmission lines in its 80,000 square 
mile service area. Federal legislation opening the Tennessee Valley 
to competition must give FERC the authority to mandate open ac- 
cess to those transmission lines and to assure that TVA complies 
with the rules and regulations applicable to all other interstate 
transmission owners and operators. Like public utilities, TVA 
should be required to offer open access to its transmission grid for 
the benefit of customers inside the Valley and to otherwise comply 
with FERC's Order 888. 

Second, FERC must be given jurisdiction to determine TVA's 
stranded costs. KUB and MLGW are willing to pay our fair share 
of TVA's stranded costs, but we believe what is fair should be de- 
termined through application of FERC's already established 
stranded cost rules. KUB and MLGW see no reason why Order 
Number 888's stranded cost provisions should not apply to TVA. 
Therefore, we support legislation that would give FERC jurisdiction 
to determine TVA's stranded costs in accordance with the rules and 
procedures established by FERC in Order 888. 

Finally, TVA's wholesale power sales must be subject to FERC 
jurisdiction under Sections 205 and 206 of the Federal Power Act. 
Section 205 requires that all rates be on file with the FERC and 
that utilities may only charge rates that are just and reasonable. 
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There is no sound public policy justification for exempting TVA 
from these provisions of the Federal Power Act. FERC jurisdiction 
over TVA's transmission system and stranded costs will not pre- 
vent abuses of TVA's unquestionable market power unless FERC 
also has the power to review TVA's wholesale power rates. We 
strongly urge Congress to avoid this regulatory gap and to provide 
that TVA's wholesale power sales are subject to the same FERC ju- 
risdiction that applies to public utilities. 

I n sum, we are only seeing what most of the rest of the country 
already has, the option to diversify our supply portfolios and more 
flexible power contracts. We want to obtain those benefits of com- 
petitive power markets so that we may pass them along to all of 
our customers— industrial, commercial and residential— for the 
good, long-term economic health of the Tennessee Valley region. 

We appreciate the opportunity to be heard on these issues and 
hope that Congress will continue to take our views into account as 
it moves forward with the restructuring of the electric industry. 

[The prepared statement of Larry A. Fleming follows:] 

Prepared Statement of Larry A. Fleming, on Behalf of the Knoxville 
Utilities Board and Memphis Light, Gas and Water Division 

My name is Larry Fleming and I am President and CEO of the Knoxville Utilities 
Board ("KLTB"). I am here today on behalf of KUB and the Memphis Light, Gas 
and Water Division ("MLGW"). Thank you for the invitation to present our views 
on the topic of "Electricity Competition: The Role of the Tennessee Valley Author- 
ity." 

As you know, Flerman Morris, President and CEO of MLGW, testified before this 
Subcommittee in May to present our positions on TVA restructuring. I will not re- 
peat the substance of Flerman's testimony here, but will focus instead on the three 
issues of greatest importance to KUB and MLGW. I also have some updated mate- 
rials to submit for the record. 

Before I highlight the specific actions KUB and MLGW urge this Congress to 
take, I'd like to emphasize what may be the most important point of all: it is essen- 
tial that this Congress do something on TVA. I know nationwide electric restruc- 
turing is a daunting task, and there are those who say retail competition is already 
taking hold, through actions taken by the States, and will gradually spread across 
the country even if this Congress does nothing. There are also those who see ad- 
dressing TVA as a daunting task— as indeed it is— and favor doing nothing on it 
either. But there is a huge difference between taking this wait-and-see approach for 
the rest of the country and taking it for TVA. Nobody but Congress has the power 
to introduce competition to the Tennessee Valley: the States cannot do it, and the 
marketplace cannot do it because federal law prohibits it. It simply will not come 
unless Congress acts affirmatively to make it possible. And, whereas the rest of the 
country already enjoys wholesale competition for electric power, and the question is 
whether to mandate retail competition, the Tennessee Valley does not yet have ac- 
cess to even wholesale competition. We need this Congress to act now simply to 
allow the Valley to catch up with the benefits the rest of the country has enjoyed 
since 1992— access to wholesale competition for electric power. 

Now the specific actions we urge Congress to take can be summarized as follows: 

(1) Remove the statutory barriers to wholesale electric competition in the Tennessee 
Valley: 

(2) Shorten the ten-year notice period in our power supply contracts with TVA: and 

(3) Subject TVA to the jurisdiction of the Federal Energy Regulatory Commission 
(FERC). 

We believe these measures are necessary to ensure a full and fair transition to 
competition in the Tennessee Valley. 

First, the statutes that prevent Tennessee Valley residents from enjoying the 
many benefits of competitive electric markets must be repealed. It has now been 
seven years since the passage of the Energy Policy Act. Wholesale electric competi- 
tion is already a reality throughout most of the United States and nearly half the 
states have already taken steps to implement electric competition at the retail level. 
But America's largest power generator— TVA— is still a federally sanctioned-monop- 
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oly. The Tennessee Valley has been walled off from the rest of the country, which 
continues to move forward with electric restructuring while the Tennessee Valley 
Is left behind. We urge Congress to take action to tear down these walls. There can 
be no retail competition In Tennessee unless or until there Is who/ esa/e competition 
In Tennessee. Neither the States nor FERC have the power to mandate wholesale 
competition In the Valley, and TVA Is not about to start transmitting the power of 
other suppliers voluntarily. Why would TVA willingly subject Itself to competition 
for customers inside the Fence when It Is prohibited from competing for customers 
outside the Fence? 

To leave these barriers In place would be unfair to Tennessee Valley residents and 
could be disastrous for the economic welfare of the Tennessee Valley region. When 
new enterprises are choosing a location, will they choose an area of the country 
where they will have access to competitive power supply options, or will they choose 
the Tennessee Valley, where there are no such options? The Tennessee Valley has 
been left behind once before. We do not want to see that happen again. 

But mere repeal of these statutes, without more, will not fully open the Valley 
to competition. There are other barriers to the Implementation of wholesale electric 
competition In this region. Our current contracts with TVA, for example, renew 
automatically each year and r^ulre ten years' notice of termination. This means 
that unless Congress takes action to modify those contracts, KUB and MLGW will 
still be captive TVA customers when the children born on the day the Energy Policy 
Act was signed Into law graduate from high school. We have tried without success 
to ren^otlate these agreements, but due to the extended notice period, TVA has no 
Incentive to make any meaningful concessions. We need negotiating leverage, and 
only a shortened notice of termination provision will give us the leverage we need. 
For this reason, we strongly urge Congress to shorten the ten-year notice of termi- 
nation provisions contained In our power supply contracts with TVA. 

Finally, If TVA Is going to become a market participant, fairness r^ulres that It 
be subject to the same rules and r^ulatlons that apply to public utilities. Thus, fed- 
eral electric restructuring legislation removing the TVA Fence should provide that 
FERC shall have jurisdiction over TVA's transmission system, stranded costs, and 
wholesale power rates. 

First, FERC jurisdiction over TVA transmission Is essential to the development 
of a fully competitive power market. TVA owns nearly 100% of the transmission 
lines In Its 80,000 square-mile service area. Federal legislation opening the Ten- 
nessee Valley to competition must give FERC the authority to mandate open access 
to those transmission lines and to assure that TVA compiles with the rules and reg- 
ulations applicable to all other Interstate transmission owners and operators. Like 
public utilities, TVA should be required to offer open access to Its transmission grid 
for the benefit of customers Inside the Valley and to otherwise comply with FERC's 
Order No. 888. 

Second, FERC must be given jurisdiction to determine TVA's stranded costs. KUB 
and MLGW are willing to pay our fair share of TVAs stranded costs, but we believe 
that what Is "fair" should be determined through application of FERC's already-es- 
tablished stranded cost rules. KUB and MLGW see no reason why Order No. 888's 
stranded cost provisions should not apply to TVA. Therefore, we support legislation 
that would give FERC jurisdiction to determine TVAs stranded costs In accordance 
with the rules and procedures established by FERC In Order No. 888. 

Finally, TVAs wholesale power sales must be subject to FERC jurisdiction under 
sections 205 and 206 of the Federal Power Act (FPA). Section 205 requires that all 
rates be on file with FERC and that utilities may only charge rates that are just 
and reasonable. There Is no sound public policy justification for exempting TVA 
from these provisions of the FPA. FERC jurisdiction over TVA's transmission sys- 
tem and stranded costs will not prevent abuses of TVAs unquestionable market 
power unless FERC also has the power to review TVAs wholesale power rates. We 
strongly urge Congress to avoid this regulatory gap and to provide that TVA's 
wholesale power sales are subject to the same FERC jurisdiction that applies to 
public utilities. 

In sum, we are only seeking what most of the rest of the country already has: 
the option to diversify our supply portfolios and more flexible power contracts. We 
want to obtain those benefits of competitive power markets so that we may pass 
them along to all our customers— Industrial, commercial and residential— for the 
good of the long-term economic health of the Tennessee Valley region. 

We appreciate the opportunity to be heard on these Issues and hope that Congress 
will continue to take our views Into account as It moves forward with restructuring 
the electric Industry. 

Mr. Barton. Thank you, Mr. Fleming. 
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We now want to hear from Mr. Anderson. And I thought it was 
interesting last night we had a dinner for some of our panelists and 
some of the Congressmen and their staff, and Mr. Anderson, who 
works for General Motors, said when he arrived at the Nashville 
airport, even though he worked for General Motors, he could not 
get a rental car because there were none to be had. I thought that 
was kind of interesting, but he said within 15 minutes they found 
him one. 

So Mr. Anderson, you are here testifying on behalf of the Ten- 
nessee Valley Industrial Committee. Your entire statement is in 
the record and we would ask you to summarize it in 7 minutes. 

STATEMENT OF DARRELL ANDERSON 

Mr. Anderson. Thank you, Mr. Chairman. My name is Darrell 
Anderson and I am here today in something of a dual role. My pri- 
mary job is on the worldwide facilities utilities service group for 
General Motors in Detroit, Michigan, and in that capacity, I am in- 
volved in the purchase of electricity for GM facilities in various lo- 
cations throughout the United States. I am also here today as a 
representative of a group called the Tennessee Valley Industrial 
Committee, or TVIC. TVIC is a not-for-profit corporation that is 
composed of industries that purchase their electricity directly from 
TVA, as opposed to going through a local power distributor like 
NES here in Nashville. There are currently 35 member companies 
in TVIC and these companies have just over 50 plant and other fa- 
cility locations in the TVA service area ranging from western Ken- 
tucky to Mississippi to Alabama to Tennessee. From my GM per- 
spective, I supervise the purchase of electricity for the Saturn plant 
in Spring Hill, Tennessee, the Corvette manufacturing plant in 
Bowling Green, Kentucky and for Delphi Saginaw Steering Gear 
Systems in Athens, Alabama that manufactures steering gear as- 
semblies and other products. 

From the broader perspective, the direct-served customers of 
TVA account for the purchase of about 12 percent of the electricity 
generated by TVA on an annual basis. That amounts to something 
in the range of $600 million per year in electric bills. TVIC mem- 
bers tend to be very large, basic industries in such businesses as 
chemicals, paper and forest products and primary metals such as 
steel and aluminum. All of us are in highly competitive industries 
and we are in favor of electricity being sold in this country on the 
same basis with competition among the suppliers to serve the user 
needs for electricity and fairness in those aspects of the business 
that will need regulation. 

My testimony today represents General Motors' position and it is 
also in line with discussions of the TVIC membership on this issue. 
TVIC is in the process of finalizing its position paper on how TVA 
should fit into electricity restructuring legislation, and we will pro- 
vide that document to the subcommittee as soon as it is completed. 
A one page summary of this testimony has been provided as was 
requested. 

Let me begin with some general comments on the issue. 

We believe that TVA should be included in any national legisla- 
tion that leads to the deregulation of the generation segment of the 
electric industry. Because of their large service territory and gen- 
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eration capacity, TVA is too important as a supplier of generation 
to be left out of the competitive markets. It is also in the best inter- 
est of the Nation and the Tennessee Valley region for TVA to con- 
tinue as an ongoing and viable utility governed by a board ap- 
pointed by the President and approved by the Senate. Under de- 
r^ulation, customers who are now directly connected to the TVA 
distribution/transmission system should retain the right to that di- 
rect connection and not be forced to take service from a distributor. 

Let me address timing. If the fence goes down and TVA is al- 
lowed to sell power beyond its current geographic region as defined 
by the TVA Act, industry served by TVA snould be allowed cus- 
tomer choice of generation supply as soon as the fence is removed. 

In the area of generation, a separate regulatory structure need 
not be created for the operation of TVA's generation facilities. The 
marketplace will suffice. TVA's stranded investment is the result 
of debt incurred from its nuclear construction program. The 10-year 
reduction program adequately provides for TVA's requirements for 
recovery of stranded investment and no other stranded investment 
should be allowed. 

Customers can currently use options such as cogeneration and 
self-generation to minimize their electricity costs. All options cur- 
rently available should continue to be available under deregulation 
and not be subject to any transition or stranded investment 
charges. 

As for transmission, TVA should be required to comply with all 
FERC transmission rules and regulations. Specifically, TVA trans- 
mission rates and conditions of service for industries served by 
TVA should be non-discri minatory and be no more restrictive in 
terms of access, rates or conditions of service than their charges to 
any other transmission customer. 

Another important goal of deregulation is to create large regional 
transmission organizations to create a more efficient transmission 
system and prevent pancaking of rates— in other words, prevent 
separate charges from each transmission organization as power is 
displaced through multiple grid systems. TVA should be a part of 
one of these large regional transmission organizations. 

Finally, in the area of distribution, unless distributors opt into 
customer choice, tariffs, rates and conditions of service for organi- 
zations that distribute electricity from the TVA transmission sys- 
tem to the end user should be subject to regulation by the State 
utility regulatory commission. Individual States and/or distributors 
should not be allowed to delay customer choice for industrial cus- 
tomers. 

Thank you, Mr. Chairman, for the opportunity to share these 
views with the subcommittee this morning. As you move forward 
in the legislative process, we will be glad to provide whatever as- 
sistance you feel is appropriate. I will be happy to try to respond 
to any questions you may nave. 

[The prepared statement of Darrell Anderson follows:] 

Prepared Statement of Darrell Anderson 

Thank you, Mr. Chairman. My name is Darreii Anderson, and I am here today 
in something of a duai roie. My primary job is on the Worid Wide Fadiities Utiiities 
Services Group for Generai Motors in Detroit, Michigan— and in that capacity I am 
involved in the purchase of electricity for GM facilities in various locations through- 
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out the United States. I am also here today as a representative of a group called 
the Tennessee Valley Industrial Committee, or TVIC. TVIC is a not-for-profit cor- 
poration that is composed of industries that purchase their electricity directly from 
TVA, as opposed to going through a local power distributor like NES here in Nash- 
ville. There are currently 35 member companies in TVIC, and these companies have 
just over 50 plant and other facility locations in theTVA service area, ranging from 
western Kentucky to Mississippi to Alabama to Tennessee. From my GM perspec- 
tive, I supervise the purchase of electricity for the Saturn plant in Spring Flill, Ten- 
nessee, the Corvette manufacturing plant in Bowling Green, Kentucky, and for Del- 
phi Saginaw Steering Gear Systems in Athens, Alabama that manufactures steering 
gear assemblies and other products. 

From the broader perspective, the direct-served customers of TVA account for the 
purchase of about 12 percent of the electricity generated by TVA on an annual basis, 
and that amounts to something in the range of $600 million dollars per year in elec- 
tric bills. TVIC members tend to be very large, basic industries in such businesses 
as chemicals, paper and forest products, and primary metals such as steel and alu- 
minum. 

All of us are in highly competitive industries, and we are in favor of electricity 
being sold in this country on the same basis: with competition among the suppliers 
to serve the user needs for electricity, and fairness in those aspects of the business 
that will need regulation. 

My testimony today represents General Motors' position, and it is also in line with 
discussions of the TVIC membership on this issue. TVIC is in the process of final- 
izing its position paper on how TVA should fit into electricity restructuring legisla- 
tion, and we will provide that document to the subcommittee as soon as it is com- 
pleted. A one-page summary of this testimony has been provided as was requested. 

Let me begin with some general comments on the issue. We believe that TVA 
should be included in any national legislation that leads to the deregulation of the 
generation segment of the electric industry. Because of their large service territory 
and generation capacity, TVA is too important as a supplier of generation to be left 
out of the competitive markets. It is also in the best interests of the nation and the 
Tennessee Valley region for TVA to continue as an ongoing and viable utility, gov- 
erned by a board appointed by the President and approved by the Senate. Under 
deregulation, customers who are now directly connected to the TVA distribution/ 
transmission system should retain the right to that direct connection and not be 
forced to take service from a distributor. 

Let me address timing. If the "fence" goes down and TVA is allowed to sell power 
beyond its current geographic area as defined by the TVA act, industry served by 
TVA should be allowed customer choice of generation supply as soon as the fence 
is removed. 

In the area of generation, a separate regulatory structure need not be created for 
the operation of TVA’s generation facilities: the marketplace will suffice. TVA’s 
"stranded investment" is the result of debt incurred from its nuclear construction 
program. The 10-year debt reduction program adequately provides for TVA's re- 
quirements for recovery of stranded investment and no other stranded investment 
should be allowed. Customers can currently use options such as cogeneration and 
self-generation to minimize their electricity costs. All options currently available 
should continue to be available under deregulation— and not be subject to any tran- 
sition or stranded investment charges. 

As for transmission, TVA should be required to comply with all FERC trans- 
mission rules and r^ulations. Specifically, TVA transmission rates and conditions 
of service for industries served by TVA should be non-discri minatory and be no more 
restrictive in terms of access, rates or conditions of service than their charges to any 
other transmission customer. 

Another important goal of deregulation is to create large Regional Transmission 
Organizations to create a more efficient transmission system and prevent 
"pancaking" of rates— in other words, prevent separate charges from each trans- 
mission organization as power is displaced through multiple grid systems. TVA 
should be a part of one of these large "Regional Transmission Organizations." 

Finally, in the area of distribution, unless distributors opt into customer choice, 
tariffs, rates and conditions of service for organizations that distribute electricity 
from the TVA transmissions system to the end-user should be subject to regulation 
by their State Utility Regulatory Commission. Individual states and/or distributors 
should not be allowed to delay customer choice for industrial customers. 

Thank you, Mr. Chairman, for the opportunity to share these views with the sub- 
committee this morning. As you move forward in the legislative process, we will be 
glad to provide whatever assistance you feel is appropriate. I will be happy to try 
to respond to any questions you may have. 
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Mr. Barton. Thank you, Mr. Anderson. 

We would now like to hear from Lyle Larson, who is the counsel 
for TVA Watch. We will put your statement in the record in its en- 
tirety and recognize you for 7 minutes to summarize it. 

STATEMENT OF LYLE D. LARSON 

Mr. Larson. Thank you, Mr. Chairman and members of the 
panel. Thank you for inviting TVA Watch to testify today. I am 
Lyle Larson and I am from Birmingham and I serve TVA Watch 
as its counsel. 

TVA Watch is a political and judicial coalition of public utilities 
concerned about unfair competition against TVA. Our members in- 
clude American Electric Power Corporation, Duke Energy, Entergy 
Corporation, lllinova, LG&E Energy and SCANA Corporation. 

TVA Watch sees TVA really as the tale of two companies. I n the 
best of times, TVA is a partner, a partner in regional resource and 
economic development, a partner in environmental stewardship, 
flood control and lake recreation and a trading partner in the bulk 
power marketplace. 

The other TVA is quite a different company. It is a TVA that has 
expressed intentions to compete nationally in deregulated power 
markets as America's power company. It is a TVA that we have 
had to sue three different times over the past 3 years to force it 
to comply with statutory limits on its authority. It is a TVA clothed 
with substantial subsidies which seeks immunity from meaninrful 
application of the antitrust laws and is not subject to independent 
regulation of its power transmission or sales functions. It is a TVA 
that is burdened by $27 billion in debt, $8.5 billion of which is 
linked to non-productive assets. 

So which is the real TVA? Is it a regional resource development 
agency narrowly focused on the welfare of the Tennessee Valley or 
is it an aspiring national utility? If it is the former, then TVA 
Watch believes that legislation on electricity restructuring would 
not need to address TVA. If it is the latter, then we believe that 
legislation must tackle the thorny and complex TVA issue. 

By leaving the status quo, TVA would have an opportunity to 
continue to pay down its debt and get its financial house in order. 
In its 10-year business plan, TVA correctly observed that getting 
its debt cut in half by the year 2007 was job one. The GAO's report 
both in 1995 and again earlier this year confirmed that this was 
essential for TVA's competitive prospects. 

If, after TVA has had an opportunity to get its finances in shape, 
there is a need to address the fence again, then the issue could be 
addressed then. At that point, TVA would be financially viable and 
would not need continue subsidies to compete. Taking the fence 
down when there is no compelling reason to do so and risking both 
the financial health of TVA and impairing the proper functioning 
of emerging markets is simply doing too much too soon. It is fixing 
a problem that does not yet exist and may never exist. 

If, however, TVA wants to leave the Tennessee Valley behind 
and compete for load anywhere in the country, then Congress must 
act. Sound public policy and basic fairness would require that TVA 
engage the market on a non-subsidized basis. To understand why 
TVA subsidies would have to be addressed, just look at history. We 
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can see from the historical record that before the fence was erected 
and TVA was free to compete against public utilities, the result 
was predatory pricing and the elimination of competition. 

Before 1959 when the fence was erected, TVA was responsible for 
approximately 20 investor-owned utilities being run out of the Val- 
ley. To quote former Secretary of the I nterior Harold I ekes: 

'The private utilities were confronted with the dilemma of facing 
competition or selling their properties to TVA. They could not do 
the former, so they did the latter. It was the club, extending the 
sturdy right arm of TVA that was supplied by the PWA that 
brought the private utilities to their knees and made it possible for 
TVA to become supreme in its field." 

It was in response to this practice and because of TVA's subsidies 
and immunities from antitrust laws that Congress erected the 
fence in 1959. The rationale of the 1959 law continues to apply 
today. 

Mr. Chairman, members of the panel, TVA Watch believes that 
the more things change, the more things stay the same. The debate 
over TVA today is amazingly similar to what it was 40 years ago. 
As this committee deliberates restructuring, it must determine the 
appropriate role for TVA. In doing so, we hope you will remain 
mindml of what the former Senator from West Virginia and a vet- 
eran of the New Deal Congress, Senator J ennings Randolph, said 
back in 1959 when the fence was erected. 

He said, "At some time in the future when memories have 
dimmed and new faces have come upon the scene, the purpose of 
the prohibition against TVA supplying power outside the fence 
might be forgotten." We should not forget the lessons of the past. 

In closing, TVA Watch believes the proper course of action on 
TVA depends on which TVA is the real TVA. Is it a regional re- 
source agency narrowly focused on the Tennessee Valley, or is it an 
aspiring national utility that still wants to be America's power 
company? If it seeks to compete nationally, the Congress must ad- 
dress the thorny, complex TVA issue. If not, then we believe you 
can leave existing laws on TVA alone. 

This concludes my remarks. Thank you. 

[The prepared statement of Lyle D. Larson follows:] 

Prepared Statement of Lyle D. Larson, Counsel, TVA Watch 
I. introduction 

Mr. Chairman and Members of the Committee: my name is Lyie Larson and i am 
a Partner in the iaw firm of Baich & Bingham LLP, based in Birmingham, Aia- 
bama. i am here today as Counsei to TVA Watch, a coaiition of sharehoider-owned 
utiiities that was formed in 1996 to serve two pubiic poiicy functions: First, to en- 
sure that TVA compiles with the TVA Act. Second, to promote poiicy discussion re- 
garding the proper roie of TVA in a competitive marketpiace. Members of TVA 
Watch include American Electric Power, Duke Power Company, Entergy Corpora- 
tion, lllinova Corporation, LG&E/Kentucky Utilities, and SCANA Corporation. 

Over the past few years, TVA Watch's mission has been to maintain the bargain 
Congress struck in 1959: to confine TVA from expanding any further beyond serving 
the Tennessee Valley residents Congress originally intended it to serve. TVA should 
continue to serve that mission. Congress should not adopt a scheme for TVA expan- 
sion that could put fair competition in the industry at serious risk, not to mention 
Tennessee Valley residents, TVA bondholders and federal taxpayers. 

It is our understanding that the purpose of this field hearing is to raise the profile 
of electricity restructuring legislation in the Tennessee Valley and make sure people 
are aware of what this might mean for electric customers here and for TVA. We 
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think customers in the Tennessee Vaiiey shouid be aware that the rise of customer 
choice nationwide, and the possibiiity of federai restructuring iegisiation, neces- 
sitates serious discussions about the future roie of TVA. 

TVA Watch beiieves that, no matter what happens with the restructuring of the 
eiectricity industry, TVA's power program mission shouid remain the same. That 
mission is to suppiy power within the Tennessee Vaiiey region. We beiieve that 
TVA's power program mission and orientation shouid stay focused exciusiveiy on the 
Tennessee Vaiiey region, in this regard, TVA Watch beiieves TVA's power system 
is performing weii as was evident by its fine performance during the recent summer 
heat wave. TVA Watch beiieves the TVA power system shouid continue to serve its 
existing service area, but shouid not be authorized or encouraged by Congress to ex- 
pand the scope of its power program mission to inciude the suppiy of power outside 
of the fence (where TVA, a governmentai corporation in possession of a number of 
speciai advantages and the abiiity to wreak economic distortion, shouid not be per- 
mitted to compete against private enterprise on an uneven piaying fieid). 

However, TVA in recent years has embarked on a strategy aimed at persuading 
Congress to take down the fence. Among other things, TVA supports iegisiation in- 
troduced eariier this year by the Ciinton Administration (S. 1047 and H.R. 1828) 
to remove the fence whiie aiiowing TVA to retain most of its subsidies and other 
artifidai advantages, if, in fact. Congress considers changing TVA's mission to in- 
ciude the suppiy of power in competition with private enterprise outside the Vaiiey, 
TVA Watch's members maintain that both basic fairness and sound economic and 
pubiic poiicy require that TVA engage the market under the same ruies and condi- 
tions as its private sector competitors. The pubiic interest is not served and competi- 
tion cannot deveiop if market participants are on an uneven piaying fieid. 

in order to chart a course for the future, it is necessary to know where we have 
been: to iearn from past experiences and to seek to avoid making the mistakes that 
wouid undermine the goai of encouraging fair and open competition in America's 
eiectric power industry. With that in mind, it is heipfui to review the history of TVA 
and what it is capabie of doing if unrestrained in a competitive environment. 

II. TVA COMPETITION — PAST TO PRESENT 

1933-1959: TVA Displaces Shareholder-Owned Utilities 
Between enactment of the TVA Act in 1933 and enactment of the TVA Bond Act 
in 1959, TVA grew its area of service quite rapidiy taking over service territories 
served by various sharehoider-owned utiiities, inciuding many members of TVA 
Watch. Foiiowing passage of the 1959 Bond Act and untii very recentiy, competition 
between TVA and the sharehoider-owned utiiities has been virtuaiiy nonexistent. 
Between 1959 and today, TVA and its 159 distributors have operated iargeiy "with- 
in the congressionaiiy mandated fence" and sharehoider-owned utiiities operated 
outsi de. 

From its outset, TVA was subject to the iaws of Congress, but was not reguiated 
by any other oversight body, it was (and remains) exempt from federai reguiation, 
inciuding that of the Federai Energy Reguiatory Commission ("FERC"). Moreover, 
as a federai agency, it is generaiiy immune from state utiiity (and other) reguiation. 
The oniy effective form of reguiation was Congressionai oversight over the capitai 
expenditures of TVA by virtue of the budget process. TVA, as a government agency, 
was controiied by congressionai purse strings, it couid not expand its asset base or 
geographic reach without justifying that expansion to congressionai committees. 
Whiie this proved to be a cumbersome process, TVA had some degree of account- 
abiiity for its strategic direction. 

in the 1930's, TVA consoiidated its eiectric saies market by dupiicating the fadii- 
ties of the eiectric suppiiers that served in the Tennessee Vaii^ region prior to that 
time, or, when it couid, acquired the existing fadiities of the existing suppiiers. 

in constructing a federaiiy subsidized network of transmission and distribution fa- 
diities, in testimony before Congress in 1934, then Chairman of the TVA Board Dr. 
Arthur E. Morgan confirmed these TVA practices: 

Q. in purchasing these transmission iines, you have come to an agreement 
with the companies, that it is reaiiy an agreement under duress, is it not, be- 
causeif they did not seii to you, you wouid du pi i cate their iines? 

A. Yes.i 


'Additional Appropriations for Emergency Purposes, 1934: Hearing Before the Subcomm. Of 
House Comm. On Appropriations, 73rd Cong., 2d Sess. 163 (1934). 
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Over the course of the 1930's, TVA forced over twenty shareholder-owned utilities 
out of theTennessee River Valley.^ Explaining why shareholder-owned utilities were 
forced to abandon their services areas, Secretary of the Interior Harold D. Ickes 
stated: 

The private utilities were confronted with the dilemma of facing competition 
or selling their properties to TVA. They couldn't do the former so they did the 
latter. It was the club, extending the sturdy right arm of TVA that was supplied 
by the [Public Works Administration] that brought the private utilities to their 
knees and made it possiblefor TVA to become supreme in its field.^ 

By 1940, the combined effort of these agencies was successful in establishing the 
Tennessee Valley as TVA's recognized "service area" and in driving all other power 
generators from the Tennessee Valley region."* After TVA's rapid geographic expan- 
sion in the 1930's, TVA's rapid growth had more or less "stabilized. During the 
1940's,6 TVA and neighboring utilities co-existed under an uneasy mutual restraint 
philosophy ("gentlemen's agreements") pursuant to which neither made excursions 
into the other's area of operations. 

In the mid-1950's, TVA was chaffing under the fiscal restraints resulting from the 
inability to obtain budget approval for construction of new generating plant needed 
to serve customers located within the Tennessee Valley. The "Dixon-Yates" con- 
troversy of the 1950's involved an attempt by shareholder-owned utilities to build 
an electric generating plant to serve load in TVA's service area. That effort (a pre- 
cursor of today's "ind%)endent power producer") was vigorously and successfully op- 
posed by TVA. Yet, having defeated the development of the independent power pro- 
ducer's service in theTennessee Valley, TVA was still without the capability of serv- 
ing the load in the area because it still could not get federal approval for its own 
power plant construction. That gap was filled with a generating plant built by a 
TVA customer, the City of Memphis, using tax-free municipal bond financing. 

This surrogate financing of generating facilities to serve the Tennessee Valley was 
not desirable from TVA's standpoint. TVA lobbied for freedom from the congres- 
sional oversight in building power plants to provide electric service in the area. 
Neighboring utilities expressed concern that this freedom could provide unfettered 
opportunities for TVA to expand the area in which it served. It was pointed out at 
the time that TVA had unnatural tax and financing advantages that could be deci- 
sive in any competitive battle outside the TVA area with those who both paid taxes 
and the market cost of money. The compromise in the 1959 Bond Act provided terri- 
torial restrictions on areas where TVA could sell power, but authorized TVA to bor- 
row up to an established debt ceiling limit without the necessity for congressional 
approval of capital expansion plans. Both the "fence" and the debt ceilings estab- 
lished by the 1959 TVA Act Amendments continue to have a major influence on 
TVA's scope of operations and its business and political strategies. 

1959-1992: Cooperation Replaces Comp^ition 
Historically, as the source of TVA's funding. Congress exercised significant over- 
sight and control over TVA's geographic growth. I n the 1950's, TVA sought to elimi- 
nate much of this Congressional oversight and control through proposed legislation 
providing for the issuance of revenue bonds by TVA. I n Hardin v. Kentucky Utilities 
Co., the United States Supreme Court recounted TVA's efforts and Congress' con- 
cerns: 

In 1955 TVA began to seek authority to issue bonds to finance [the cost of 
new facilities without dependence upon annual appropriations from Congress]. 
Although TVA spokesmen assured Congress that the objective was not terri- 
torial expansion but only improvement of the facilities in TVA's existing service 


2TVA, 1939 Annual Report, 50-51 (1940). 

^Statement of Harold D. Ickes to Northwest Public Ownership League, as quoted in Sworn 
Testimony Before theAtomic Energy Commission (1941) (emphasis added). 

■•The Public Works Administration provided financial support to municipalities to establish 
municipal electric distribution systems that would duplicate the distribution lines of existing 
electric suppliers and become wholesale customers of TVA. Originally this support consisted of 
grants to the municipality of 30% of the cost of building the duplicating facilities with 70% of 
the cost being provided to the municipality in the form of a low interest rate loan. Later, this 
ratio was changed to 40% grant and 60% loan. 

^Kentucky Utilities Co. v. Tennessee Valiey Authority, 375 F.2d 403, 410 (6th Cir. 1967), modi- 
fied sub nom., Hardin v. Kentucky Utilities Co., 390U.S. 1(1968). 

‘The slow-down in TVA's rapid growth was not of its own volition. Rather, through control 
over TVA's funding, Congress was able to check TVA's continued expansion. As TVA lamented 
in its 1955 Annual Report, "For the second successive year, funds for starting new generating 
units were not available." TVA, 1955 Annual Report 1 (1956). In 1956, TVA complained: 'TVA 
must have access to other sources of funds if power to nourish the present rapid economic 
growth is to be provided." TVA, 1956 Annual Report 31 (1957). 
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area, many members of Congress were apprehensive and thought that if con- 
gressionai budgetary controi was to be weakened, some substitute to prevent 
territoriai expansion shouid be found.'' 

Recognizing that aiiowing seif-financing by TVA wouid decrease substantiaiiy its 
"power over TVA’s geographic growth," Congress beiieved that "some substitute to 
prevent territoriai expansion shouid be found."** Against this backdrop. Congress 
amended the TVA Act in 1959 to permit TVA to issue revenue bonds. The Congres- 
sionai quid pro quo for reiinquishing controi of TVA's purse strings was the terri- 
toriai iimitation, freezing TVA's service area and baiting TVA's expansion. Both the 
House and Senate spent much time deveioping the new iimitation— carefuiiy re- 
working and revising it at different stages of the iegisiative process— with the finai 
provision embodying the Taimadge-Randoiph Amendment that had been adopted by 
the Senate. As passed by Congress, the TVA Bond Act added Section 15d to the 
TVA Act, which provides: 

The Corporation [TVA] is authorized to issue and seii bonds, notes, and other 
evidences of indebtedness (hereinafter coiiectiveiy referred to as "bonds") in an 
amount not exceeding $750,000,000*> outstanding at any one time to assist in 
financing its power program and to refund such bonds. [TVA] may, in per- 
forming functions authorized by this chapter, use the proceeds of such bonds for 
the construction, acquisition, eniargement, improvement, or repiacement of any 
piant or other fadiity used or to be used for the generation or transmission of 
eiectric power (inciuding the portion of any muiti pie-purpose structure used or 
to be used for power generation): as may be required in connection with the 
iease, iease-purchase, or any contract for the power output of any such piant 
or other fadiity; and for other purposes incidentai thereto. Unless otherwise 
specifically authorized by Act of Congress [TVA] shall make no con- 
tracts for the sale or delivery of power which would have the effect of 
making [TVA] or its distributors, directly or indirectly, a source of 
power supply outside the area for which [TVA] or its distributors were 
the primary source of power supply on J uly 1, 1957. . 

The depth and detaii of the provision reveais a carefuiiy hammered-out iegisiative 
compromise.” 

The intent of Congress in erecting the Fence was to protect sharehoider-owned 
utiiities from direct or indirect competition against TVA-generated power.” in Har- 
din, the Supreme Court recognized this fact: 

[i]t is dear and undisputed that protection of private utiiities from TVA com- 
petition was aimost universaiiy regarded as the primary objective of the iimita- 
tion.” 


'390 U.S. at 6. 

s/d. During the 1930s and 1940's, several lawsuits were filed by investor-owned utilities and 
their shareholders challenging TVA's expansion into the electric utility business. While at least 
one early decision found unlawful TVA's competition against shareholder-owned utilities, 
Ashwander v. Tenness^ Valle/ Authority, 8 F. Supp. 893, 897 (N. D. Ala. 1934), the Supreme 
Court eventually upheld the legality of TVA's power business. Ashwander v. Tennessee Vall^ 
Authority, 297 U.S. 288 (1935). 

^Through a series of amendments, this figure has increased from $750 million, to $5 billion 
in 1970, to $15 billion in 1975, and to $30 billion in 1979. See 16 U.S.C.A. §831n-4(a) (West 
1985). 

‘“16 U.S.C.A. §831n-4(a) (West 1985) (emphasis added). 

" "But I remind the Senate that the pending bill, in its present form, is the product of travail 
and of fierce negotiation ... it must contain the language of the Taimadge-Randoiph amend- 
ment..." said Senator Robert Kerr, Chair of the Senate Committee on Public Works (the Tai- 
madge-Randoiph amendment revised the House version and was signed into law by President 
Eisenhower). 105 Cong. Rec. S. 13055 (1959). Legislative history is entitled to judicial notice. 
Territory of Alaska v. American Can Co., 358 U.S. 224, TKrTl (1959). 

>2|n passing the TVA Bond Act, Congress sought both to empower and to restrict TVA. TVA 
was empowered to issue revenue bonds, but was restricted from using the revenues from those 
bonds to compete against neighboring utilities. In erecting the Fence, Congress carved out a lim- 
ited exception— the so-called "Exchange Power Exception." In the Exchange Power Exception to 
the Fence, Congress permitted the continuation of a limited number of "exchange power ar- 
rangements" that TVA had with "other power-generating organizations. . .on J uly 1, 1957." 

‘“390 U.S. at 6. The strength and lasting durability of the Fence recently was reaffirmed and 
used by TVA to successfully insulate itself from competition within its boundaries. In 1992, Con- 
gress passed the Energy Policy Act, which authorizes the Federal Energy Regulatory Commis- 
sion to compel utilities to transmit electricity generated by others into their service area, in di- 
rect competition with power they otherwise could provide. TVA lobbied for and secured a special 
exemption from this "open access" legislation. To obtain its exemption, TVA argued that, be- 
cause it was not permitted to compete in any way, shape or form outside its service area, fair- 
ness required that others should not be permitted to compete within its area. Seelssues Within 

Continued 
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With passage of the 1959 TVA Bond Act, members of TVA Watch and TVA en- 
tered a period in which cooperation repiaced competition and iitigation. Under Sec- 
tion 15d(a) of the Act, the utiiities were protected from direct or indirect competition 
with TVA. Simuitaneousiy, Congress identified a iimited exception— the so-caiied 
"Exchange Power Exception"— that couid continue despite the generai prohibition of 
Section 15d(a). In essence, the Exchange Power Exception permitted TVA and 
neighboring utiiities to exchange power in order to avoid costs, achieving providing 
assistance in emergency situations, or coordinating operating procedures and main- 
tenance scheduies for the augmentation of reiiabiiity. For neariy 35 years, TVA and 
its neighbors enjoyed the mutuai benefits of exchange power arrangements, which 
did not resuit in competition between them. 

Seeking to queli congressionai fears, former TVA Chairman David Freeman de- 
scribed in congressionai testimony in 1979 the cooperation between TVA and its 
neighbors: 

Mr. Chairman, for the iast 20 years TVA has iived in peacefui coexistence 
with its neighboring privateiy owned power companies— to the mutuai advan- 
tage of TVA, those companies, and the region's consumers. The TVA system is 
interconnected with those of private power systems at 30 separate points. 
Through common trust, understanding, and cooperation of the operating per- 
sonnel and power dispatchers of aii these power systems, TVA and its private 
utiiity neighbors are engaged in mutuaiiy benefidai power exchange arrange- 
ments that heip keep the cost of power down for customers of aii systems. And 
we baii out each other in times of emergencies. 

The service area concerns of the 1950's were resoived in the 1959 seif-financ- 
ing amendment by putting a fence around TVA, as specified in section 15d(a) 
of the TVA Act. 

Since the adoption of those provisions of section 15d(a), TVA has &<erdsed 
great care to assure compliance with the restrictions contained in the Act in en- 
tering into power suppiy arrangements with municipai and cooperative distribu- 
tors of TVA power and with directiy served customers, as weii as in partici- 
pating in interconnection agreements with neighboring eiectric power systems. 

This era of TVA's history was one of quiet expansion. Like other utiiities across 
the country, TVA was convinced that there were significant economies of scaie in 
iarger generating piants, and it forecasted unending expansion of customer growth. 
TVA undertook pians to buiid iarge units to meet the rising demand. Aii this expan- 
sion was pursued without any reguiatory oversight. 

During the iate 1960's and eariy 1970's TVA's management became convinced 
that nudear power was the primary soiution to the anticipated growth in the use 
of eiectricity. It developed plans for the construction of 17 nuclear generating units 
to serve the Tennessee Valley area (only 5 of which were completed, leaving $6 bil- 
lion in unproductive nuclear assets). This ambitious plan was extremely capital in- 
tensive, and TVA was projected to reach the congress! onally established cap on bor- 
rowing authority by the early 1980's. In 1979, TVA approached Congress, proposing 
to increase the limit on its debt from $15 billion to $30 billion. At that time. Con- 
gress extracted promises from TVA giving assurances that none of the plants con- 
structed with this increased borrowing authority would be used to sell power in 
areas outside the Tennessee Valley. 

Given assurances that TVA had no plans to expand the geographic reach of its 
power program. Congress authorized the doubling of TVA's limit on borrowing from 
$15 billion to $30 billion. This allowed TVA to go forward with its nuclear construc- 
tion program without further oversight from Congress. That freedom proved 
unhealthy because TVA had neither competitive forces nor an independent regu- 
latory organization forcing it to examine and re-examine the validity of its assump- 
tions. 

By the 1980's TVA's plans were in grave danger. Electricity consumption in the 
Tennessee Valley had not grown at the rate projected. The increased regulatory bur- 
dens imposed on all developers of nuclear power facilities by the Nuclear Regulatory 
Commission added significant costs to TVA's programs. While other regulated share- 
holder-owned utilities were revising and scaling back and abandoning plans for nu- 


the J urisdiction of the Subcomm. On Water Resources contained in the Comprehensive National 
Energy Policy Act: Hearing Before the Subcomm. On Water Resources of the Comm, on Public 
Works and Transportation, 102d Cong., 2cl Sess. 64, 7 (April 9, 1992) (Statement of Mary S. 
Hayes, President TVA Customer Group). 

'^Hearings on H.R. 2686 and H.R. 5059 Before the Subcomm. On Water Resources of the 
Comm. On Pulic Works and Transportation, 96th Cong., 1st Sess. (1979) (Testimony of S. David 
Freeman (emphasis supplied)). 
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clear plants In response either to economic realities or pressures from regulators, 
TVA plowed ahead with Its nuclear program. During the 1980s, TVA added substan- 
tial debt (tens of billions of dollars) to Its balance sheet but got little out of Its nu- 
clear Investment. 

By the 1990s, many thought that TVA was on the ropes, and only a period of a 
few years separated TVA from financial collapse. That downward spiral was ar- 
rested, however, following the appointment In 1986 of Marvin Runyon as Chairman 
of TVA. He approached the operation of TVA like a business. 

But these efforts were simply band-aids that stopped temporarily the hem- 
orrhaging that was going on In TVA's finances. Even with Runyon's efforts and dra- 
matic accomplishments, TVA was not able to overcome the dramatic financial drain 
created by Its unfinished nuclear plants. By the end of fiscal year 1993, TVA had 
approximately $28 billion In debt. Its balance sheet showed the net book value of 
Its productive assets (that Is, those In operation furnishing electric service) at only 
$14 billion. The other $14 billion was tied up In $8 billion of plants under construc- 
tion which may not be placed In service, and $6 billion In "deferred nuclear plants." 
TVA's customers were having to pay rates that would allow TVA to maintain the 
debt service on $14 billion In unproductive plant assets-almost $1.1 billion per year. 
Had TVA been regulated by a state or federal regulatory authority. It would have 
had to amortize a major portion of the $14 billion In unfinished and deferred plants 
over a reasonable period of time. TVA would have had to raise Its rates substan- 
tially to current customers. 

1992 To ThePresent: TVA Seeks National Rele/ance 

The 1990s have seen a shift In TVA's traditional policy. TVA's current manage- 
ment has expressed frustration over TVA's Inability to sell Its power outside the 
fence and declared Its desire to revert to the pre-1959 days when TVA legally could 
sell power to wholesalers and, through those wholesalers. Indirectly become a source 
of power supply outside the fence. Speaking to the Public Power Association In 1995, 
TVA's Chairman said: 

You all know the complex history of the fence that has surrounded TVA's 
service area since 1959. Many of you have similar territorial boundaries, with 
equally complex histories. These boundaries are part of a system of regulation 
that's governed our business for more than 30 years. 

The fence around TVA's service area was put up at the Insistence of private 
power companies when theTVA power system became self-financing. The Fence 
was Intended to be a bulletproof vest for our competitors. It has become a strait- 
jacket for TVA. 

The fence should come down. As we look toward an era of open market com- 
petition, the fence no longer makes sense. And when It does come down, com- 
petition will be a two-way street, and TVA will once again have the freedom 
to compete anywhere In the country. 

We had that freedom until 1959. It's time we had It again. It's time to set 
TVA free. 

TVA's current management has worked hard to emphasize that TVA was not 
afraid of change and was making changes to get ready for restructuring and to win 
the competition with shareholder-owned utilities. 

As detailed above, TVA has substantial debt associated with unproductive or 
under productive generating capacity. The associated debt service burden has placed 
upward pressure on Its rates charged to Its wholesale distributors. To help It obtain 
additional revenue, TVA In late 1995 Implemented aggressive programs with var- 
ious power marketers to sell TVA generated power for resale by those marketers 
Into the burgeoning bulk power marketplace. TVA hoped to use these revenues to 
pay down part of Its outstanding debt and thus to relieve some of the upward pric- 
ing pressure that was being asserted. TVA hoped also that Its sales Into the bulk 
power market would help It to become established as a reputable bulk power sup- 
plier and thus to gain a foothold for the future when. It believed, the fence would 
be removed and It would be free to market Its power directly and nationally. This 
Initiative, however, was Illegal and has now halted due to adverse judicial rulings 
stemming from claims brought by TVA Watch member companies. As of the close 
of 1997, TVA had ceased to be a supplier of power In the bulk power marketplace, 
outside of opportunity sales to neighboring utilities. 

Beginning in middle 1995, TVA began speaking publically about the need for 
changes to the TVA Act to remove geographic restrictions on its sale of power. TVA 
also commissioned and circulated widely a consultant report (Palmer Bellevue) con- 
cluding that TVA was ready to compete and win, but was hamstrung by the fence. 
At the same time, however, TVA advocated that it should continue to be protected 
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from competition within its historicai territory and shouid be permitted to retain the 
benefits it has (financiaiiy) as a resuit of being a creature of the United States Gov- 
ernment. TVA's efforts in this regard have been effectively countered by TVA Watch 
and others on the basis that TVA is heavily subsidized and should not be able to 
compete outside its area unless its subsidies are removed, the playing field is level, 
and TVA opens itself to competition within the fence. 

III. ON THE INSIDE LOOKING OUT: TVA'S FRUSTRATED EFFORTS TO SELL POWER OUTSIDE 
THE VALLEY WITHOUT CONGRESSIONAL APPROVAL 

In 1995 the U. S. General Accounting Office'^ chronicled TVA’s legislative strat- 
egy to tear down the Fence and expand its market: 

[l]n February 1995, TVA's Chairman stated that in recognition of evolving 
competitive markets, legislative provisions that prevent TVA from transmitting 
and marketing its power outside of its established service area should be elimi- 
nated, so that TVA can compete on an equal footing with its neighbors.'^ The 
Chairman added that the "fence" should come down, "unleashing the agency's 
potential as a nationally competitive electric utility." 

As part of the Chairman's February 1995 announcement, he also stated that 
TVA had commissioned a study to examine all aspects of removing the fence 
before seeking necessary legislation. The study's report, released in April 
1995,1'' recognized that TVA faces radically different conditions today because 
of the realities of the rapidly changing electric industry. The [Palmer Bellevue] 
report included the following findings. 

So that TVA can evolve as a fully competitive enterprise and assure its cur- 
rent wholesale power customers a wide range of choices in the future— including 
supplies from other power generators— the Board is recommended to undertake 
a two-phase effort to remove the "fence" and related restrictions. Phase 1 would 
allow TVA to conduct all conventional types of wholesale business with utilities 
bordering TVA and beyond. During Phase 1, TVA would not be allowed unbal- 
anced access to traditional nonprofit wholesale customers of neighboring utili- 
ties, with which TVA's relationship has been severely restricted since 1959 and 
which cannot serve in the TVA territory under the TVA Act. Phase 2 would re- 
move the "fence" entirely, giving TVA's current wholesale customers free mar- 
ket access and at the same time permitting TVA to seek markets outside the 
Valley on the same basis that competitors could enter the Valley to provide 
servi ce. 

TVA's transition to a fully competitive posture is not hindered by an inherent 
inability to compete on a vigorous and equal basis with others. Instead, the bar- 
riers to TVA's competitiveness are largely found in ties to the past and the/z'm/- 
tations imposed by unusual and unique provisions in federal law. 

GAO Report at 55-56 (emphasis added). In reaching its own conclusions about the 
Palmer Bellevue Report, the GAO found: 

The Palmer Bellevue study does not recommend immediately opening the 
market to full competition. The study recommends that TVA be allowed to sell 
to customers outside its current service area for an unspecified period while 
continuing the restrictions that make it difficult for competitors to enter TVA’s 
market. An important issue to consider in analyzing the study's recommendation 
is the equity of a proposal that solely benefits TVA to the potential detriment of 
TVA 's competitors. 

GAO Report at 56-57 (emphasis added). Chairman Crowell commented on the Palm- 
er Bellevue Report: 

TVA recently commissioned a highly regarded utility consulting firm to con- 
duct a study of the fence and recommend a course of action for removing it. The 
firm— Palmer-Bellevue. . . concluded that TVA is competitive to compete without 
the fence. But rather than seek legislation to remove it immediately, we have de- 


i^United States General Accounting Office, Tennessee Vall^ Authority— Financial Problems 
RaiseQuestions about Long-term Viability, GAO/AIMD/RCED— 95-134 (August, 1995). 

‘'■(footnote in original text) The Chairman's announcement, however, did not indicate that 
TVA wished to remove statutory provisions in the Energy Policy Act of 1992 which generally 
prohibits other utilities from transmitting power over TVA's transmission network and selling 
the power to TVA's customers. 

‘'(footnote in original text) TheTies That Bind: TVA in a Competitive Electric Market, Palmer 
Bellevue, April 1995. 
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cided on a phased approach, timed to match the pace at which der^ulation pro- 
ceeds.'^ 

These statements have been followed by specific deeds, all of which have been 
fought In the courts by various members of TVA Watch. TVA Watch members have 
challenged a number of TVA's acts of aggression along (or around) the fence. Each 
challenge (reviewed below) has resulted In TVA's efforts either being found unlaw- 
ful, or In TVA’s capitulation. 

Alabama Power Company, Georgia Power Company and Mississippi Power Com- 
pany V. TVA— In 1996 TVA entered Into a set of arrangements with LG&E Power 
Marketing ("LPM"), an affiliate of a Louisville Gas & Electric which was power gen- 
erating organization authorized to "exchange" power with TVA under the TVA Bond 
Act. Under these arrangements, LPM would buy power from TVA on paper but 
never actually "exchange" or take physical delivery of that power. Instead, LPM 
would resell the paper rights to that power to third parties for use outside the 
Fence, sometimes as far away as the Chicago and South Florida. Because Section 
15d(a) of the TVA Act prohibited TVA from supplying power outside the Fence, and 
because the "Exchange Power Exception" does not permit TVA to supply power to 
a neighboring utility for the purpose of resale in distant markets. Southern Com- 
pany Operating Companies sued TVA and LPM in Birmingham, Alabama. The law- 
suit sought an injunction stopping the transactions and a declaration from the Court 
stating that the arrangement was unlawful. 

Senior United States District J udge Robert Propst found against TVA and ruled 
that the arrangement with LPM was illegal. Fie found that LPM, as a power mar- 
keter and not a neighboring utility with which TVA was truly "exchanging power" 
power generating organization, was not entitled to engage in power supply trans- 
actions with TVA. In the Court's view, if TVA could supply power for use in South 
Florida or Chicago through the devise of channeling the power on paper through a 
power marketer, the prohibition on TVA supplying power outside the fence would 
mean nothing. 

Alabama Power, Duke Power and Entergy Mississippi v. TVA— Less than a year 
after the Northern District of Alabama found TVA violated the TVA Act by "indi- 
rectly" selling power through a power marketer, TVA was sued again for virtually 
the same activity. This time, the plaintiffs included Duke Power and Entergy Mis- 
sissippi. TVA's accomplice this time around was East Kentucky Power Cooperative. 
The only distinction between the two suits was that TVA channeled its power 
through an actual power generating organization authorized to purchase and con- 
sume power generated by TVA rather than a power marketer. After initially deny- 
ing the complaint, TVA eventually capitulated and agreed to a Consent J udgment^o 
forbidding TVA from making any more deals to supply power indirectly in violation 
of the fence by "indirect" means. TVA also agreed to adopt a Policy Statement with 
regard to its supply of power to neighboring power generating organizations under 
the Exchange Power Exception. 

Kentucky Utilities vs. TVA and Powell Valley Electric Coop^ative—\n late 1996, 
TVA entered into a three-way transaction to capture a large industrial load served 
by Old Dominion Power Company, a unit of Kentucky Utilities. The transaction had 
the following elements: The customer, a large mining operation, had historically 
taken service from Old Dominion. With help from TVA and from a TVA distributor 
(Powell Valley Electric Cooperative), the customer built a transmission line into the 
service area of Powell Valley. TVA and Powell Valley then entered into an agree- 
ment to supply power to the customer with delivery inside the Powell Vall^ service 
area but for use outside of that area (and inside the territory of Old Dominion). In 
response, suit was filed in both Federal Court and at the Virginia Corporation Com- 
mission ("Virginia Commission"). 

In mid-summer 1999, the Virginia Commission rendered its decision and rules 
against and Powell Valley.^i The Virginia Commission proceeding has resulted in 
a major victory, not just for Kentucky Utilities, but for state-regulated public utili- 
ties in general. In upholding the primacy of state laws governing electric service ter- 
ritories over the TVA Act, the Virginia Commission ruled that: (1) Powell Valley's 
delivery of power to customers inside the fence for use outside the fence (and in Old 


■^Remarks of Craven Crowell, 'Tailoring the Seamless Enterprise: An Integrated Approach 
to the Challenge of Deregulation," Conference on Building the Seamless Enterprise, at 7 (Sept. 
19, 1995) (emphasis added). 

Alabama Power Company, e: al v. TVA, 948 F. Supp. 1010 (N.D. Ala. 1996). 

“Consent Judgement Entered July 29, 1997, Civil Action No. CV-97-C-0885-S (N.D. Ala. 
1997) (j udge U.W. demon). 

21 fie Kentucky Utilities Company dba Old Dominion Power Company, PUR Slip Copy, 1999 
WL 288835 (Va. S.C.C., March 31, 1999). 
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Dominion's state-sanctioned service area) was uniawfui under Virginia state law; (2) 
the fact that theTVA Act authorized the suppiy of TVA power by Poweii Vaiiey in 
the area in question did not change this resuit, because theTVA Act does not pre- 
empt state iaws governing service territories: and (3) that distributors of TVA power 
do not obtain any immunity from state iaws other than retaii rate reguiation by vir- 
tue of their reiationship to TVA. Poweii Valley sought rehearing of the Virginia 
Commission's order. The petition for rehearing has been denied and the parties (KU 
and Powell Valley) have resolved the matter completely by transferring service of 
the customer back to KU. In return for Powell Valley's cooperation in restoring law- 
ful service, KU has agreed not to seek money damages against Powell Valley for 
its role in the matter. However, a damage claim against TVA in the Federal Court 
in Kentucky remains pending and a trial on the merits of the matter is anticipated 
to produce a judgment against TVA. As can be seen from the above cases, all of 
which TVA has lost, under current management TVA has not hesitated to push the 
envelope well beyond what is legal. If not for the resolve of TVA Watch and its 
members, TVA would have successfully removed the fence by disregarding the dic- 
tates of Congress. 

IV. LEGISLATIVE CHANGES REQUIRED IF TVA ALLOWED TO SUPPLY POWER OUTSIDE THE 

FENCE 

Under Section 15d(a) of the Tennessee Valley Authority Act of 1933, as amended, 
TVA is prohibited from making contracts for the sale or delivery of power that have 
the direct or indirect effect of making it a source of power supply outside a statu- 
torily defined area. As noted above, this provision of law is generally referred to in 
the electric utility industry as the "fence" and applies with limited exceptions to af- 
firmatively prohibit the direct or indirect marketing of TVA generated power outside 
the Tennessee Valley region. The Supreme Court of the United States has recog- 
nized that the "fence" was erected to protect utilities from having to compete against 
TVA power because of the privileges, benefits and artificial competitive advantages 
TVA possesses as a government corporation. If TVA power is to be made available 
outside the confines of the fence, a number of changes to Federal law should be 
made to ensure fairness and to prevent economic distortions: 

Make Antitrust Laws Applicable to TVA: Courts have recognized that 
TVA is immune from liability under the antitrust laws even though it is en- 
gaged in competition in electric service markets. This immunity has been based 
on either (1) TVA's status as an instrumentality of the federal government, or 
(2) the implicit structure of the TVA Act. If the fence that currently prevents 
TVA from even broader engagement in the competitive arena is removed, it will 
become imperative that the antitrust laws are applied to TVA. To assure parity 
and symmetry among competitors, TVA should be subject to the same rules on 
competition as all other participants in the market, and it should be legally pro- 
hibited from repeating the predatory practices used in the past. 

No New Subsidized Generation. In response to ongoing Congressional 
budget deliberations and the potential that its debt limit may be reduced to 
$27,000,000,000, TVA recently has issued statements that it may need to build 
one or more new power plants. TVA should not be permitted to build any new 
power plants on a subsidized, tax-exempt basis unless and until it makes a 
showing that the capacity is necessary to satisfy its firm commitments in the 
Tennessee Valley region only as a last resort and only after all alternatives (in- 
cluding giving distributors the option to meet their growth needs through pur- 
chasing power from a supplier other than TVA) have been exhausted. TVA has 
undertaken voluntarily to enter into contracts with its distributors and it has 
no statutory obligation or inherent right to take on the responsibility to meet 
all the power needs of the region during times such as these where a wholesale 
market capable of meeting the growing demands of the Valley. 

Civil Liability. TVA claims generally that it is immune from any lawsuits 
for injuries or damages arising out its sale of power (such as for breach of a 
power sale contract). TVA also enjoys exemption from any requirement to pay 
prejudgment interest or punitive damages. See 28 U.S.C. §2674. TVA's potential 
competitors in the electric power industry do not receive such benefits— they 
can be challenged and penalized for such indiscretions as overcharging cus- 
tomers. 

Equal Application of Regulations: Under current law, TVA is exempt from 
regulation of many of the federal authorities that oversee shareholder-owned 
utilities. This places TVA above the law and, if these exemptions are allowed 
to continue, it will distort the competition which TVA seeks. Exemption from 
equal regulation destroys parity and symmetry with investor-owned utilities 
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with whom TVA would compete. If TVA is to be allowed to expand its oper- 
ations to engage in nation-wide competition, it should be subject to the same 
regulation applicable to its competitors at the federal level. Congress and the 
courts have recognized the important interests that states have in the regula- 
tion of the suppliers of electric service. TVA should not be exempt from applica- 
tion of those regulatory oversights. The regulation that must be imposed on 
TVA includes the following: (1) FERC regulation of rates for electric service and 
transmission services in the same manner as shareholder-owned utilities; and 
(2) FERC regulation of hydroelectric activities of TVA. 

Payments in Lieu of Federai Income Taxes: State and federal tax collec- 
tors are denied over $500 million annually in income taxes that would be paid 
by a comparable-sized investor-owned utility. In order to achieve parity and 
symmetry among competitors, Congress should adopt a provision making TVA 
responsible for paying federal income taxes that requires TVA to pay an amount 
equal to the federal income taxes that other potential competitors pay to help 
bear the cost of the federal government. 

Payments in Lieu of State I ncome Taxes: TVA's exemption from state in- 
come taxes should also be eliminated. In order for TVA to pay its fair share of 
the cost of government that must be borne by TVA's competitors. Congress 
should require TVA to pay the states the otherwise foregone taxes. 

State and Local Ad Valorem and Other Taxes: Similar to the avoided in- 
come taxes because of TVA's federal status, it escapes approximately $461.7 
million annually in state and local ad valorem and other taxes. This lost tax 
revenue is over and above the "payments-in-lieu-of-taxes" that TVA currently 
pays. Requiring such payments would establish parity and symmetry among all 
competitors by furnishing to state and local governments needed revenue that 
currently is not paid by TVA and not included in the cost of electric services 
supplied by TVA. 

Payment to Federal Treasury for Equity Support: Despite its poor finan- 
cial condition, TVA has been given an AAA rating on its bonds by Moody's In- 
vestment Service and Standard & Poor. This rating has nothing to do with its 
business acumen, efficiency, or the strength of its balance sheet. Rather, as ex- 
plained by Moody's, the rating is due to the implied promise by the federal gov- 
ernment to come to TVA's rescue in times of fiscal difficulty. TVA has done 
nothing to dispel the myth that its debt is backed by the Treasury and, in fact, 
encourages this false assumption. The federal government is thus providing the 
equity backstop (or implied guarantee) for TVA's credit rating and its ability to 
borrow money at "risk-free— rates of interest. Moreover, certain bond issues by 
TVA are guaranteed by the U .S. T reasury. See 16 U .S.C. §§ 831n through 831n- 
3. Under 16 U.S.C. §831n-4 (the power operations bond authorization), bonds 
are not guaranteed by the U.S. Treasury, but TVA can require the U.S. Treas- 
ury to buy its bonds during times that the market is not receptive to issuance 
of bonds by TVA under the terms and conditions needed by TVA. TVA should 
pay the federal Treasury for this equity support in an amount each year equal 
to the difference between TVA's annual cost of money and the average cost of 
money for all utilities subject to FERC's jurisdiction. 

CONCLUSION 

In summary, we think TVA should stick to its mission. Congress should not take 
the fence down, and it ought to think long and hard about the competitive and pub- 
lic interest consequences to competition of doing so. If for some reason Congress de- 
cides to remove the fence. Congress should put TVA on even footing with its com- 
petitors so that all consumers will have the same opportunity to experience the ben- 
efits of truly efficient markets. 

Mr. Barton. Thank you, Mr. Larson. 

We are going to have 10-minute question rounds for each of the 
Congressmen and hopefully we can have only one round of ques- 
tions, but if we need more, we are going to have more. 

The Chair is going to recognize himself for the first 10 minutes. 

I want to start with Mr. Medford. It is my understanding that 
under current law, the Tennessee Valley Authority is subject to no 
authority except for specific acts of Congress and the Presidential 
appointment authority of the board; is that correct? 
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Mr. Medford. That is true with respect to rate-setting authority. 

I am making a distinction there. There are many areas, for exam- 
ple, r^ulation of nuclear power, regulation of environmental 
activities 

Mr. Barton. I understand. 

Mr. Medford [continuing]. Where TVA is subject to the same 
Federal authority that other large utilities are subject to. 

Mr. Barton. Now I guess with the exception of Mr. Larson, if I 
understood him correctly, there is not any other of the four mem- 
bers of the panel here that support the continuation of the status 
quo, is that correct, including the TVA? 

Mr. Fleming. That is correct. 

Mr. Barton. Now, it is my understanding that with regards to 
transmission, the TVA does— if not support, it does acknowledge 
that the Federal Energy Regulatory Commission should have au- 
thority— if we go to a comprehensive competitive model nationally, 
should have authority over transmission; is that correct? 

Mr. Medford. That is correct. 

Mr. Barton. In terms— I want to get a little bit into this strand- 
ed cost issue. Congress sets a debt limit for the amount of debt that 
TVA can issue, is that correct? 

Mr. Medford. That is correct. 

Mr. Barton. And that statutory ceiling is $30 billion? 

Mr. Medford. That is also correct. 

Mr. Barton. And currently today, TVA has outstanding debt of 
a little over $26 billion? 

Mr. Medford. That is also correct. 

Mr. Barton. Is it $26.7 billion? 

Mr. Medford. That is the best number I have, yes. 

Mr. Barton. Okay. Well, that is the best number I have too, so 
that is probably the best number. 

Of this $26.7 billion, what Mr. Larson referred to as non-produc- 
tive, that number is somewhere between $6 and $8 billion; is that 
correct? 

Mr. Medford. I would want to check that, but that sounds like 
a good range. 

Mr. Barton. And is that a euphemism for nuclear costs? 

Mr. Medford. I would not call it a euphemism, I would say that 
the bulk of that is incomplete nuclear construction. 

Mr. Barton. Incomplete nuclear construction, okay. Now if we 
have a national restructuring bill and there are provisions in it for 
stranded cost recovery— and most of the Congressmen on the sub- 
committee on both sides of the aisle support an ability for utilities, 
as we move to competition, to obtain stranded cost recovery— in 
most States, that is a decision that is going to be made by the pub- 
lic utility commission of that State. The Federal law would allow 
stranded cost recovery but we would leave it up to the States to 
determine how stranded costs should be recover^. In the instance 
of the Tennessee Valley Authority, since under current law, TVA 
is not subject to PUC regulation in any of the States, how would 
TVA stranded costs be determined? 

Mr. Medford. We think it is appropriate for FERC to determine 
stranded costs. 
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Mr. Barton. So you would give the Federal Energy Regulatory 
Commission that authority? 

Mr. Medford. That is correct. 

Mr. Barton. Okay. Mr. Fleming and Mr. Baker both referred to 
the fact that under current law, there is basically a continuing con- 
tract with your customers, it is a 1-year contract but it is renewed 
every— you have to give a 10-year notice every year if you do not 
want to renew it. So for all intents and purposes it is a 10-year con- 
tract. Both Mr. Fleming and Mr. Baker said they thought that that 
notice should be shortened, but I do not believe either of you gen- 
tlemen told us how short it should be. 

Do Mr. Fleming or Mr. Baker want to put a specific shortened 
period on the record? 

Mr. Baker. There are several contracts actually that are in effect 
between TVA and its distributors, I think there are still some 15- 
year contracts that are in effect. Probably the most common con- 
tract is what is called a 5 and 5, it is a 10-year contract that has 
a 5-year— when it was originally signed, it had a 5-year delay be- 
fore you could initiate a termination procedure. So it was a 5 and 
5, as the terminology 

Mr. Barton. Well, how in this grand new world of competition 
if we get there— what is your recommendation about how we han- 
dle the existing contracts and what kind of a new contract require- 
ment would you propose? 

Mr. Baker. The distributors have a little range there that prob- 
ably ranges from about a year to 2 years up to 3 year notification 
under it. We have been in negotiations with TVA, there should be 
an adequate period to allow for TVA's planning horizon for genera- 
tion under it. So we are in somewhat of a— not necessarily a dis- 
agreement but there are some varying views on the len^h, but 
somewhere in the iy 2 , 2, 272, 3 year range, we think is an ade- 
quate notification. 

Mr. Barton. Mr. Fleming, do you agree with that? 

Mr. Fleming. Mr. Chairman, Memphis and Knoxville I believe 
have the 10-year notice contracts that are longstanding, and we 
have advocated a 1-year termination notice, principally for the rea- 
son of trying to create some leverage with TVA to be able to nego- 
tiate a new contract. 

Mr. Barton. So your recommendation is you want a 1-year con- 
tract and a 1-year notice, so you would have a 2-year time period? 

Mr. Fleming. Actually, we have advocated a 1-year from date of 
enactment of any legislation. 

Mr. Barton. Okay, now Mr. Medford, based on what Mr. Baker 
said and Mr. Fleming said, what is TVA's position on that? 

Mr. Medford. Mr. Chairman, we believe that given the require- 
ments of both transmission and generation planning, we think a 3- 
year notice period is appropriate. 

Mr. Barton. Okay, 3 years. Now are there any special situations 
on this 5 and 5 situation that Mr. Baker was referring to that 
again in a Federal bill for a transition period we should have a spe- 
cial one time only provision for some particular contract, or would 
TVA be happy if we went to a generic situation after a date certain, 
say after 2002 or something like that? Do you understand what I 
am saying? I think we have got agreement here that you are will- 
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ing to change your contract terms, but what I am asking is is there 
some unusuai contract out there, for whatever reason, that needs 
speciai protection even within a transition period? 

Mr. Medford. No, Mr. Chairman, there is not. 

Mr. Barton. Okay. Now i want to touch on the non-controversiai 
issue of new generation for TVA. i know that nobody has thought 
about that. 

Again, iet us assume that we get to a competitive modei. We are 
not there, but iet us assume that we couid waive our magic wand, 
if TVA were aiiowed to buiid new generation, in this new environ- 
ment, wouid the bonds be backed by the U.S. taxpayer, wouid they 
be backed by the State taxpayers or wouid they be backed by no 
taxpayers? 

Mr. Medford. Weii, the bonds are currentiy backed by no tax- 
payer and i wouid assume that wouid continue to be the case. 

Mr. Barton. Okay, now are they tax exempt bonds or are 
they 

Mr. Medford. They are not tax-exempt bonds. 

Mr. Barton. So it is a commerdai bond? 

Mr. Medford, i beiieve they are exempt from State tax, but they 
are not exempt— none of our debt is exempt from Federai tax. 

Mr. Barton. But under current iaw— i mean this has never hap- 
pened because TVA has, i think, done a good job of managing its 
bond portfoiio, but if the TVA Governors grabbed aii the cash in 
the safe and headed to South America, to take an extreme case, 
and defauited, who wouid pick that up? i am ied to beiieve that ui- 
timateiy the U.S. taxpayer wouid be the payer of iast resort be- 
cause TVA is a Federai agency. Even though there is no statutory 
obiigation, that iearned counseiors in iaw firms that biii for big dof- 
iars have determined that in a worse case scenario, it stiii is the 
U.S. taxpayer that is iiabie. is that true or not true? 

Mr. Medford. Weii, you are right, Mr. Chairman, i think the 
iaw does not offer an answer to that question. As i mentioned, aii 
of our debt carries the caveat that it is not backed by the Federai 
Government, it is difficuit to visuaiize what wouid happen in the 
eventuaiity you mentioned, and deariy it is TVA's intention that 
we never get to that eventuaiity. 

Mr. Barton. And i— iook, that is a very hypotheticai question, 
i made an extreme case simpiy to try to darify the iegai situation, 
because as i said before i asked the question, TVA i think has done 
a good job of managing its debt that is on the books. So i am not 
at aii trying to impiy otherwise. 

Mr. Medford. The strict iegai answer wouid be that the bond- 
hoider wouid be the one who wouid bear the cost. 

Mr. Barton. Mr. Larson or Mr. Anderson or Mr. Fieming or Mr. 
Baker, of the panei members here, do your groups support TVA 
being aiiowed to buiid new generation capacity if it is expiicit that 
it is a pureiy commerdai bond and there is no government entity 
that is iiabie for the defauit? if they are treated iike Generai Mo- 
tors or iBM or any other entity, Enron Corporation, that might 
want to buiid a merchant piant; are any of you opposed to that? 

Mr. Anderson. Mr. Chairman, in a dereguiated environment at 
a point where other utiiities are abie to compete in the generation 
market, TVA shouid be abie to compete in that market and that 
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would require then the opportunity to put in generation resources 
if they felt that the market was there to support it. 

Mr. Barton. Mr. Larson. 

Mr. Larson. Well, I think it depends on which TVA is the real 
TVA. If the fence is staying up or even if TVA is focused on the 
Valley 

Mr. Barton. Well, assume the fence comes down. I said a perfect 
competitive world, which I do not even think the Congress is going 
to be able to do a perfect competitive— but let us assume we are 
more perfect than we are today. 

Mr. Larson. I would say no, unless all of TVA's subsidies are ad- 
dressed and the implicit guarantee of the Federal Government of 
TVA's bond is just one of those. But it is not, by any means, every- 
thing. I would point out that 

Mr. Barton. What if we let TVA create a subsidiary, a wholly 
owned subsidiary that is subject to the same tax laws and the same 
regulatory model, but they do have, you know, TVA in their name? 

Mr. Larson. I would say then we would not oppose TVA coming 
out of the fence. As testified to earlier, if TVA wants to become a 
national utility and build independent 

Mr. Barton. And this is not anything they have asked, I am just 
thinking out loud, so this is not anything that has been pre-pro- 
gramm^ or anything. 

Mr. Larson. Right. No, again, TVA Watch believes TVA can re- 
main subsidized and stay in the fence and that is fine, but if TVA 
wants to come out of the fence, if it wants to build a power plant, 
a merchant power plant in Houston, Texas right next to a mer- 
chant plant being built by Enron and across the street from a 
power plant being built by Dynegy, they ought to all be on a level 
playing field. And if TVA is a government IPP, if you will, that is 
tantamount to the U.S. Air Force entering competitive airlines, un- 
less you address, you know, the complicated issues of addressing 
the TVA subsidy situation. 

I will point out that TVA does not have an absolute obligation 
to plan for and meet the needs of the Valley, it voluntarily entered 
into full requirements contracts with its distributors and it can vol- 
untarily amend those contracts. 

M r. Barton . M y ti me has expi red. 

Mr. Medford. Mr. Chairman, may I make one comment? 

Mr. Barton. Sure. 

Mr. Medford. I would like to address one of Mr. Larson's con- 
cerns and in doing that I will read to you the entirety of TVA's vi- 
sion: "Generating prosperity in the Valley." That is how TVA sees 
itself, that is how we focus our efforts. Mr. Larson described two 
possible TVAs, I want to assure him that it is the TVA that focuses 
on the Valley that we focus our attention on. 

Mr. Barton. Well, my time has expired, but my learned counsel 
has asked me to ask one more question. 

Would TVA be willing to limit its building of new generation to 
the needs of the current territory it serves within the Tennessee 
Valley, or does your vision— do you want to expand your vision to 
generate prosperity for America as opposed to for the Valley? 

Mr. Medford. Most of the legislation that has been drafted in- 
cludes a provision like the one I am going to mention, and I think 
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this provision adequateiy addresses the issue of generation. First, 
most iegisiation wouid iimit us to seiiing at whoiesaie outside the 
Vaiiey. No retaii whatsoever— absoiute prohibition. 

Mr. Barton. But you wouid have to buiid the capacity within the 
Vaiiey to seii at whoiesaie outside the Vaiiey. 

Mr. Medford. Weii, and iet me taik about whoiesaie outside the 
vaiiey. Most of this iegisiation aiso contains a provision which indi- 
cates that we wouid oniy seii excess capabiiity. Certainiy from time 
to time— i mean you buiid generation in rather iarge chunks, if you 
are going to do it economicaiiy. 

Mr. Barton. Right. 

Mr. Medford. From time to time, we wiii have some excess gen- 
eration. Certainiy on an energy basis during the course of a year, 
you wiii have periods where you have substantiai excess energy. 

Mr. Barton. Right. 

Mr. Medford. We endorse, by the way, both of those restrictions. 
Both of those restrictions are in the administration's titie, to name 
one, and we have endorsed that titie. i think that is the oniy iimi- 
tation that is reaiiy needed on TVA's abiiity to buiid generation. 

Mr. Barton. Thank you. Mr. Fiaii is recognized for 10 minutes. 

Mr. FiALL. Thank you. And i think this very abie bits of testi- 
mony here cries out one thing to us and that is that we do have 
a daunting decision to make and i guess aii of us are parochiai, you 
want something that is best for your Vaiiey, we want to represent 
our districts and our States and yet, we know what the word de- 
reguiation means. Dereguiation means dereguiation with no benefit 
for anyone and opportunity for everyone. We start off with a reai 
probiem. i think aii five of you gentiemen are concerned about the 
consumer because the consumer makes our wheeis turn, and our 
goai is competition that wiii drive down costs and keep quaiity. 

But i have concern about the iittiest consumer here in this city 
and this State, the poorest, iittiest consumer that iives at the end 
of the poorest street, i am not naive enough to think that they can 
cope with the Enrons or others that can bid for better prices, it is 
just not— does not happen in the marketpiace. But our goai is to 
try to iower the rates for everybody accordingiy, i guess is the way 
to put it. And whiie that may not be what J eremy Benson caiied 
for in the greatest good for the greatest number, it stiii gives that 
iittiest person some representation through this committee. 

But i am sorry for this Tennessee group because they want to— 
i wiii not say bring home the bacon, they want to keep the bacon, 
they want to represent the peopie that sent them up there and 
they are doing a good job of that, but you know, they are in a pret- 
ty tough position defending some of the things that i have heard 
here today. 

During the time i have been in Congress, we have had thrusts— 
the Ciinch River probiem, for exampie, i think we made a mistake 
there when we ieft the biiiions of doiiars on the tabie and kiiied 
that program, because we might have had some benefit from it by 
this time. But Mrs. Ciinton's heaith biii was good for everybody, 
but those that she had to have to make it work, they did not in- 
dude the administrators, the insurance companies, the other peo- 
pie in the heaith fadiities, in the biii, they were not inside the 
tent— had to have that absoiuteiy to make it work. And when we 
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deregulated airlines, Mr. Chairman, did Harding Lawrence of 
Braniff Airlines ask for five new routes, 10 new routes or 20 new 
routes? He asked for 500 and something new routes. 

So it is a partnership thing. And I would say in behalf of these 
men and the women that represent you at the State, Federal and 
local level in Congress and in the other areas of public service, that 
you ought to get together if you possibly can. I think Mr. Larson 
and Mr. Medford are poles apart right now, but you all represent 
the business area and if you want a business decision, you ought 
to have some give to you and get together and work out something 
to bring to these men on this committee to try to help sell this 
Chairman and sell our committee on what is really best for you. 
And I think you had better get ready to make some concessions, 
j ust I i ke al I of us are goi ng to nave to. 

I am pleased— I do not note any problem about stranded costs. 
Do any of you have any problems with the fact that stranded costs 
ought to be received? You know, at first, there was a large segment 
that said no stranded cost, let them eat those because they were 
bad decisions when they made them and bad decisions now. Well, 
that was not true. We have come along now to where everybody ex- 
pects that we ought to have stranded costs, you just want that to 
be fair. 

One of you mentioned stranded costs. Was it you, Mr. Fleming? 

Mr. Fleming. Yes, I did. 

Mr. Hall. But you are around the fact to where you believe that 
stranded costs have to be a part of any bill that we have? 

Mr. Fleming. Yes, sir, I do. I would just simply say that it 
should be done by way of a third party determination as opposed 
to unilaterally being decided by TVA or anyone else. 

Mr. Barton. Yeah, However they do it, fairness is fairness. And 
I think that is what we seek here. 

Mr. Larson, what is wrong with what Mr. Baker has proposed? 
j ust generally, if you can for the record. 

Mr. Larson. As I understand it, Mr. Baker has proposed low- 
ering the fence both ways so that his members and their customers 
can benefit from retail deregulation. And we agree that his cus- 
tomers should benefit from deregulation. The question is whether 
or not as a part of that the fence comes down to permit TVA to 
sell— seek load, sell capacity and energy outside the Valley in Bir- 
mingham, Alabama or elsewhere. We believe that if TVA does that 
or is authorized to do that, then it is competing against investor- 
owned utilities and others, power marketers, and should engage 
them on a fair basis, level playing field. 

Mr. Hall. What give and take agreement do you envision that 
could put aside that problem? 

Mr. Larson. I think we are actually very close. 

Mr. Hall. Well, that is good news. 

Mr. Larson. Really if you are assuming the fence goes down both 
ways, what is missing from the TVPPA's platform, if you will, is 
having damages apply under antitrust laws, for example. They pro- 
pose that antitrust laws apply but only with injunctions. Well, anti- 
trust laws are extremely expensive to prosecute, very lengthy. And 
if someone made the investment to pay lawyers all that money to 
get an injunction against TVA, while the only remedy is prospec- 
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tive relief, well by then the harm is done. So we believe that there 
should be a deterrent mechanism and treble damages. 

Now TVA raises the fact that well local governments are immune 
from damages. We say well that is because local governments serve 
only their constituents and there is an internal democracy function 
there that would prevent municipalities from raping and pillaging 
its customers, but if TVA is selling in the market in general, it is 
not serving its constituents. 

Mr. Hall. We need additional market power provisions, is that 
your opinion? 

Mr. Larson. I believe that is true, yes, for TVA. 

Mr. Hall. Mr. Baker, what is wrong with what Mr. Larson has 
said. I noticed, Mr. Larson, a lot of people winced behind you a 
time or so when you mentioned triple damages. 

Mr. Baker. The basis for antitrust damages is against a corpora- 
tion that has stockholders and is out to make a profit. TVA does 
not have that. Any damages that would be assessed against TVA 
would automatically transfer directly to the ratepayers of the Val- 
ley. There are no stockholders to absorb triple damages or what- 
ever damages comes out of antitrust action. That is the reason we 
have settl^ on the issue of TVA could be stopped from antitrust 
actions under it, because they have little or no incentive to engage 
in an antitrust entity anyway, since they are not a profit-making 
entity. So that is the reason we have settled on the fact that if they 
are guilty or do cross the line into an antitrust situation, they 
should be stopped, we would hate to see our ratepayers penalized 
for that. 

Mr. Hall. Mr. Larson. 

Mr. Larson. If I might, TVA's ratepayers would not have to pay. 
The investors in TVA would have to pay. J ust like the investors in 
shareholder-owned utilities have to pay. That would be the inves- 
tors that buy TVA's bonds. Also, with regard to the motive to com- 
mit an antitrust violation, the United States Supreme Court in 
Louisiana Power and Light versus city of Lafayette recognized that 
governmental entities indeed can have the intent to suppress com- 
petition and I would observe in general that the profit motive is 
surpassed in its intensity by the survival instinct. 

Mr. Baker. Congressman Hall, I would not get into a debate be- 
cause I am in water over my head probably on the legal issues, but 
I know of no way and Mr. Medford confirms that, that any anti- 
trust damages could be transferred to the bondholders of TVA 
bonds. They hold a bond on it that draws interest and that is it. 
And I know of no way that that could be transferred. I think every- 
thing that we have looked at at the TVPPA level is that the rate- 
payers would have to pick up that cost. 

Mr. Hall. Mr. Medford. 

Mr. Medford. I agree with that. 

Mr. Hall. Mr. Medford, in your testimony on page 6, you state 
there is overwhelming support for TVA to continue to maintain its 
role as a low-cost, integrated electric supplier for the Valley. But 
here today, you have two of your biggest customers, Knoxville and 
Memphis, who have some major concerns with your future role as 
a power supplier in the Valley. 
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What is your view of their concerns and what is the likelihood 
that you are going to be able to reach an agreement to bring to 
these members from Tennessee who will bring it to the chairman 
here, to take it to the rest of the subcommittee, the committee and 
the Congress? 

Mr. Medford. Well, first of all. Congressman, I will point out we 
are in substantial agreement on many of the deregulation issues 
with all of our customers including Memphis and Knoxville. Yes, 
there are some specific issues that we have discussed with those 
two customers and not resolved their concerns. I will point out to 
you though that both of those large customers have indicated to me 
they do not visualize a scenario in which they are not taking power 
from TVA. They want more flexibility under their contracts, they 
would like shorter notices and they would like at least the ability 
to take partial requirements. But both of them have indicated an 
intention to be customers of TVA into the indefinite future. 

Mr. Hall. You are making some headway, because I think you 
all would really like to be out from under your sole-source contract 
and you talked about a 10-year option; you want one, maybe two, 
and they suggested three. That looks like a major compromise and 
effort to compromise there. Are you that close together on most of 
the other issues that you are going to ask these Members of Con- 
gress to support you on? 

Mr. Medford. Congressman Hall, that is a hard one to answer. 

Mr. Hall. Well, it is a necessary one if you want a business bill 
rather than a political bill, because Congress can give you a polit- 
ical bill that you probably will not like, my State may not like it. 
But our goal I think is to get a business bill that you can live with 
because you have to be our partners and make it work after we 
write this bill. Otherwise, we are going to be in the terrible posi- 
tion— and none of us here, nobody in Congress wants to be in a po- 
sition if they are among those 10 States that produce energy and 
the 40 who use it, we do not want to be among those that have 
low rates and raise ours where they can lower them up there in 
New] ersey and New York and other places north of the line. If you 
know what I mean. 

Mr. Medford. I know what you mean. Given the complexities of 
deregulation, I think we are amazingly close to our customers. 

Mr. Hall. I hope so because you have good members rep- 
resenting you that are in really a tough, tough situation. And it is 
through their imploring to the chairman to come here and listen 
to you that we are here. And what I hear is some major differences 
still, but I see some efforts to work it out. I hope you can. 

Mr. Chairman, I yield back my time. 

Mr. Barton. Thank you. Mr. Bryant for 10 minutes. 

Mr. Bryant. Thank you, Mr. Chairman. Let me just begin this 
by saying again thank you for this very qualified and competent 
panel. And I think we have got a fairly large audience of people 
here today, and I know all of you have an interest in this issue one 
way or the other, or you would not be here. 

But I think you can tell from the testimony that we have had 
presented and certainly by the line of questioning that we have had 
thus far that this is a very complex issue. There are lots of things 
we do not see eye-to-eye on right now, and particularly those of us 
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that represent areas of theTVA Valley, what we call theTVA Cau- 
cus in Washington, those members are in a position where we are 
trying to bring together something in the nature of a consensus 
among those in the Valley, and then we can go out and compete 
against those outside the Valley with our ideas on how this restruc- 
turing should look. But again, from what we can tell so far today 
and what we knew before we got into this, there are still dif- 
ferences within the Valley. 

But let me say to those in the audience too, I think there are 
some things that I would like you to take away from this hearing 
at a minimum, and those are a couple of things that we agree on. 

I think we all agree here that competition is coming, we already 
know it is coming at the retail level throughout a number of States 
and that with it coming, we cannot any longer remain an island 
out there among the competitive waters. And we see members, pur- 
chasers of large chunks of power sitting before us today, who not 
only see competition coming, but they want to be a part of that 
competition. TVA sees that inevitability of this issue. It may not be 
this year, may not be next year, we do not know when it will be. 
Certainly this process is beginning to move though, as our chair- 
man has indicated. 

So, competition is coming, and I think that is one thing we agree 
on. We have to get out and be a part of that— status quo is not 
going to work. 

And the second thing I would like us to take away from this is 
that if it is coming, if it is inevitable, then we in the Valley and 
those of us that represent those in the Valley have to be at the 
table, have to be a part of this process of helping to design what 
this bill will look like, what TVA will look like when this is all said 
and done. 

And those are two very important factors that we have to come 
to grips with, and that is certainly one of the reasons I wanted to 
have a hearing here in Nashville, so that we could air some of 
these views, because, as I have said before, we have been very 
spoiled in this area. We have good low rates, and we have very reli- 
able power, and TVA stands ready and willing to continue that, 
even in a competitive environment. But we have got, I think, to 
begin to come together within the Valley because we have got a 
very big fight ahead of us outside the Valley. Mr. Larson is here, 
he is a good man, there is nothing wrong with him, he represents 
some good people. They have a different view on things and that 
is just an example of what we are up against, not only with groups 
like the one he represents but others, particularly in the northeast 
and areas that, as Mr. Hall said, they have higher power rates 
than we do right now. And somehow, that is going to come into 
play, I know in the end it will come into play. 

Sol, like Mr. Hall and Chairman Barton, encourage us all to get 
together within the Valley and try to work out some of these dif- 
ferences. 

Mr. Fleming, I know from the standpoint of Knoxville— and I 
have talked in detail with Memphis and those positions mirror 
each other— can you pay stranded costs and still, in some in- 
stances, you think, for your customers, beat the TVA price on elec- 
tricity? 
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Mr. Fleming. Congressman, obviously a very difficult question to 
answer, but essentially what we want, Memphis and Knoxville, is 
a day in court in order to determine what stranded costs are. And 
we think that competition generally is good. We will certainly have 
to weigh the facts and the circumstances at that point in time to 
decide whether or not we are going to leave TVA in any sub- 
stantive way at all. Mr. Medford, I think is correct, it is hard for 
us to envision not having a successful and strong TVA which we 
will be able to buy at least a portion of our power from. 

Mr. Bryant. Mr. Baker, I know you represent a number of the 
co-ops and distributors. How are our rural customers going to fare 
in a new world of competition? Are there going to be people out 
there that are not going to be able to get power because they are 
at the end of the line? Are there going to oe people out there that 
are not going to be able to afford power because it may be more 
than what they are paying? Is that what a deregulated world is 
going to bring to the rural customers? 

Mr. Baker. I doubt that no one will be able to get power, I have 
serious problems, and that is one of the things that we have wres- 
tled with in TVPPA, how to deregulate the electric utility industry, 
which in effect now is a postage stamp rate across the country, ba- 
sically it is a cost of service rate that has been used for years in 
determining electric rates, either here in the Valley or outside the 
Valley. What does it cost to serve customers. 

In a market-oriented rate, that is not necessarily what it 
amounts to as much. And if you get on an airplane you figure that 
out real quick, that the plane flies you from here to there and 
somebody beside you may have an entirely different ticket than you 
do. That is one of the real concerns that we have and we think that 
is the reason in this area especially where we do have very reliable 
power and very competitive electric rates, we have to be extremely 
careful in the deregulation process. There are parts of the country 
that have got nothing to lose. I mean when you are paying 14-16 
cents a kilowatt hour for electricity at the residential rate, as some 
areas are, it is like J erry Glower said, "shoot up here among us, 
one of us has got to have some relief." 

Mr. Bryant. What, for example, do you pay here in Tennessee 
per hour, compared to 14 cents? 

Mr. Baker. Between 5 and 6, depending on where 

Mr. Bryant. Mr. Medford— Mr. Baker, let me jump over to Mr. 
Medford, my time is running out. 

I think one of the things that we have to come to deal with here 
in Washington as we deal with TVA is to try to determine what 
is TVA and what will TVA look like in a deregulated, restructured 
environment. And I think Mr. Larson points out some of these 
things where there are differences. 

I know one of our charters to TVA is that you sell your power 
to the Valley at the lowest possible rate. Now the people that he 
represents and other private sector power companies in the north- 
east do not have that requirement to sell at the lowest possible 
rate. They are out there to make a buck, make a profit, although 
there is nothing wrong with that. 

And when we start talking about trying to level the playing field 
between those apples and oranges, that is where it becomes rather 
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difficult. He talks about the government subsidies that TVA re- 
ceives, but yet we know that in other instances where there are 
private power companies involved, that they do not have to pay 
money out of their own profits to take care of the waters, the flood 
control, the navigable waters, the economic development in all 
cases that TVA has to now pay because Congress is not paying that 
non-power subsidy it used to pay. 

And we know that when they talk about the fact that they pay 
taxes andd TVA does not, but TVA makes payments in lieu of 
taxes. So, while we can make claims against each other and I do 
not know where we get in the end, you are very different than the 
people that Mr. Larson represents or some of the northeastern 
power companies, but yet we are going to try to put you in one mix- 
ture and say you are going to compete together against each other 
and that is just one of the problems I see that we have to deal with 
here. 

Do you have any response to any of those statements? 

Mr. Medford. First, Congressman Bryant, I agree with all of 
what you just said. One observation, the folks that talk about lev- 
eling the playing field always want to work on the perceived advan- 
tages that the other person has, when in fact, private power— and 
I spent 14 years of my life working for a large private power com- 
pany— enjoys certain advantages that TVA does not; TVA and pub- 
lic power entities, yes, we enjoy some benefits that private power 
does not. The two are different. 

I mentioned in my opening statement this country has benefited 
from a diversity of suppliers, about 25 percent of the electricity sold 
in this country today is sold by public and cooperatively owned 
power companies. I think that has worked well for us, I think it 
will work well for us going into deregulation. Beyond that I cannot 
comment. 

Mr. Bryant. In terms of the issue of reliability, particularly Mr. 
Baker, Mr. Fleming or Mr. Anderson who generally are the cus- 
tomers, do any of you foresee problems in a deregulated world with 
reliability? In other words, every time we are used to turning that 
power switch on and the lights coming on, they come on. Is this 
going to work? Mr. Baker? 

Mr. Baker. Well, all we can go on is the little bit of experience 
that we have had. And last year in the midwest there were consid- 
erable problems in suppliers who had contracted for power supply 
who failed to deliver it. You know, you are dealing with an indus- 
try that has zero elasticity between supply and demand. If an air- 
line overbooks, they put you on the next flight. If we overbook, 
somebody's lights goes out. I mean that is just the way it is. There 
is no elasticity between supply and demand. So it will be a very 
tricky arrangement to go to a deregulated industry and still enjoy 
the benefits that we have had on franchised system arrangements 
because there is a lot that goes into making those lights come on 
when you flip the switch. 

Mr. Anderson. I guess we have a slightly different view in that 
we do not believe that the reliability is going to suffer. The genera- 
tion component will be there, there will be much more incentive for 
additional generation to be installed. As far as flipping on the 
switch, the real problems would be in the transmission or distribu- 
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tion and those areas are not going to change from the way that 
they are today. So we think that the overall reliability is going to 
stay the same. 

One area that may actually improve, we keep hearing that you 
cannot store electricity, which you cannot, but in the future you 
may have people putting in combustion turbines in areas where 
they have gas storage. So in effect gas can become the storage com- 
modity for electricity and in the future I think it is going to be an 
improved reliability. 

Mr. Fleming. Congressman, Memphis and Knoxville believe 
similarly to Mr. Anderson, that actually reliability will not be an 
issue. We are obviously concerned about that, we think appropriate 
safeguards ought to be taken, but in terms of having any substan- 
tial problem, we do not believe that will be the case. 

Mr. Barton. Before we recognize Mr. Whitfield, I assume that 
TVA does have some interruptible contracts. 

Mr. Medford. Yes, we do. 

Mr. Barton. So there are occasions that— it may be a big indus- 
trial user like Mr. Anderson that if you have got a peak demand 
in the summer, you would keep your residential customers happy, 
but there would be an interruptible contract that your commercial 
customer might curtail for a period of time. That is how we do it 
in Texas and I assume that information has spread its way east 
to Tennessee. 

Mr. Fleming. We have similar arrangements here. 

Mr. Barton. Mr. Whitfield for 10 minutes. 

Mr. Whitfield. Thank you, Mr. Chairman. 

I think all of us have heard today an admonition that it would 
be beneficial if all the groups would sit down and work it out. And 
we have heard testimony this morning that would indicate that 
people are not too far apart on a lot of different issues. But I think 
all of us recognize that even though you may not be far apart, if 
you really do not want to do something, you can think of reasons 
why you should not do it. And if you really want to do something, 
you can think of reasons why you should do it. 

As a Member of Congress, I have attended a lot of annual meet- 
ings of co-ops in my district. I do not get any sense that anybody 
is really enthusiastic about deregulation, at least in my district. As 
a result, I have not been out in the forefront pushing this issue. 

I also know that some people are being pulled in because they feel 
like they really have no choice. 

But Mr. Medford, speaking for yourself personally or if you have 
the right to speak for TVA, do you prefer to support deregulation 
now if you could obtain those things that you have indicated you 
would like to have in the bill? 

Mr. Medford. Congressman Whitfield, I am not sure I am smart 
enough to know when is just the right time for deregulation in this 
country. I personally have some concerns. I think deregulation- 
congressman Bryant mentioned that he believes deregulation is in- 
evitable, I agree with that, I think that it is. 

Flowever, I think there are some things well beyond the Ten- 
nessee Valley that we have not figured out in this country how to 
deal with and one of them is what to do with the transmission sys- 
tem. We all agree that there needs to be— that the transmission 
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system needs to be available to all, available to all on an equal 
basis, but we have not yet figured out how to regulate it, how to 
manage it in a way that would provide that availability and at the 
same time maintain the kind of reliability that we have historically 
seen in this country. 

I acknowledge I am ducking your question, I am going to tell you 
I prefer to focus my thoughts on what should Federal legislation 
look like when it comes, as opposed to being the one to designate 
the appropriate time for it to come. 

Mr. Whitfield. Mr. Baker, what about you? 

Mr. Baker. I suppose I share Mark's sentiments to a great ex- 
tent on that. I think it is something that in this area especially the 
economics of the situation need to be studied very carefully. We 
have a reliable power supply and a very competitive power supply. 
We are not under the gun, if you will, to do something in this par- 
ticular area. 

We think that essentially deregulation will happen. The speed 
will be probably paced by Congress and the economic conditions of 
the country that allow that to happen under it. You will have to 
determine that speed as much as anyone under it. But we would 
urge extreme caution, speaking from the Tennessee Valley area 
under it because of the fact that we do enjoy reliable power at a 
competitive price at the present time. 

Mr. Barton. Will the gentleman yield? 

Mr. Whitfield. Sure. 

Mr. Barton. But all your testimony is that you want some 
changes and the reason that you are here to be able to get some 
changes is because all these scalawags around the country have 
been pressing for competition and we have got about half the 
States that are open. I know we have got great leadership in TVA 
but my guess is if there were not all these competitive forces out 
in the country, our good friends at TVA would not be quite as ame- 
nable to some of these changes that you all have put on the table. 
Would you not agree with that? 

Mr. Baker. Yes, I would. Competition is something that neither 
TVA nor the distributors in the Valley should attempt to duck or 
whatever. When that becomes something that can be introduced in 
the Valley under it, we should be able to meet it. We have no eco- 
nomic right to life if we cannot meet the competition. 

Mr. Barton. You just want to be treated, as you all have repeat- 
edly said, fairly and do not want them, if I could coin a phrase, 
damn yankees coming down and getting another advantage of you. 

I s that not ki nd of a fai r way to say it? 

Mr. Baker. That is pretty good. To my grandfather, they were 
all one word. 

You are right, we quit raising cotton when we found out they 
were easier to pick. 

Mr. Whitfield. Mr. Fleming, in your testimony, I think you indi- 
cated that there had to be changes at TVA regardless of what hap- 
pened, and I guess I did not come up with a conclusion whether 
or not you would prefer changes at TVA as a priority or deregula- 
tion as a priority. 

Mr. Fleming. Let me I guess clarify that issue for you. This is 
probably the issue that probably separates us, Memphis and Knox- 
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ville, from the rest of the distributor ranks. We believe that com- 
petition is good for our customers, we think it should be introduced 
as quickly as possible. We believe that the introduction of competi- 
tion will make a strong TVA even better. We believe that is healthy 
for our customers and choice is good. 

Mr. Whitfield. So you think a good deregulation bill would end 
up benefiting your customers. 

Mr. Fleming. Absolutely. 

Mr. Whitfield. Okay. And then Mr. Anderson, you support de- 
regulation as well, correct? 

Mr. Anderson. Very definitely, it is one of the top priorities for 
General Motors. TheTVIC Industrial Group has been working on 
it for some time. All of our companies— most of our companies have 
locations outside of TVA territory as well as inside and we do not 
believe, from our experience, that TVA prices currently are quite 
as competitive as what TVA believes they are. 

Mr. Whitfield. Mr. Larson, you had mentioned that you had 
filed three lawsuits against TVA. Could you briefly just touch on 
what those were, and what the issue was? 

Mr. Larson. Sure. Two of those related to the so-called exchange 
power exception. Under the TVA Act, we have the fence and the 
fence says TVA is not authorized to supply power outside of the 
area where it and its distributors for the primary source of power 
supply were on J uly 1, 1957. But there is an exception to that, it 
says TVA may engage in exchange power arrangements with 
neighboring utilities. That is an authorization that gives TVA a lot 
of flexibility in times of surplus to get outside of the fence, but it 
does so in a cooperative fashion, not a competitive fashion, by mu- 
tually engaging in coordination with neighbors. That is why we 
support the fence staying up, we believe that it provides sufficient 
flexibility for TVA even if there is some attrition of load. 

Two of those TVA lawsuits related to the contours of that exemp- 
tion and addressed the issue of whether or not a utility who is al- 
lowed to receive power from TVA, members of TVA Watch in- 
cluded, are al lowed to then sort of resell the rights to that power 
to a distant market, and not take delivery of that power them- 
selves, just have TVA ship it off to the customer. We were vic- 
torious m the first litigation by a judgment of the court in Alabama 
Power Company versus TVA and then in the next litigation there 
was a settlement and TVA agreed to adopt principles where it 
would agree to limit its sale of power to neighboring utilities only 
to the authorized companies and only if those companies take it on 
for resale within their statutory franchised area. 

The third lawsuit related to more of a States right question. TVA 
and one of its distributors entered into a three-way transaction 
where TVA supplied power to the distributor, the distributor resold 
the power to a customer who took delivery of that power inside the 
fence but because it was a coal mining company, had a lot of land 
and it had built its own transmission facilities and was using that 
power in an area, in a very substantial area that was within the 
service territory of Old Dominion Power Company, which is a unit 
of Kentucky Utilities. The question there was whether or not that 
transaction was lawful or not, and the Virginia Corporation Com- 
mission ruled that the TVA Act does not preempt State law with 
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regard to service territories and therefore, Virginia law in that case 
applied and made the transaction unlawful. 

Mr. Whitfield. Okay, thank you. 

Now on the r^ulation of wholesale rates, and Mr. Medford sup- 
ports FERC having that responsibility and Mr. Baker, you all are 
asking for an arbitration panel to make those kinds of decisions; 
do you all feel like you are very close on being able to come to some 
agreement on that? 

Mr. Medford. Congressman Whitfield, let me comment. We sup- 
port FERC r^ulation of transmission rates, we do not support 
FERC regulation of power rates. 

Mr. Whitfield. Okay. 

Mr. Medford. For the reason that the TVA Board, as has been 
mentioned earlier, is charged with responsibility of providing elec- 
tricity at the lowest possible cost within the Valley. We do not 
think it is appropriate to impose on TVA a second set of Presi- 
dent! ally appointed directors who are responsible for establishing 
rates, perhaps with a different mission. FERC— the FERC charge, 
to my knowledge, does not contain anything about providing power 
at the lowest possible rates. We think that it is appropriate for the 
TVA Board to continue with the responsibility for establishing the 
price of electricity within the Valley. 

Mr. Barton. Would the gentleman yield? 

Mr. Whitfield. Yes. 

Mr. Barton. Do you have any children, Mr. Medford? 

Mr. Medford. Yes, I do. 

Mr. Barton. Are any of them daughters? 

Mr. Medford. Yes, one of them is. 

Mr. Barton. Flave they ever gone out to buy a dress 

Mr. Medford. Yes, she has. 

Mr. Barton [continuing]. And come back and you said is that the 
lowest possible price you could buy that dress for? And they said 
yes, dad, it is; but you know in your heart that if you had went 
with her, you might could have gotten that less a little bit less ex- 
pensively? 

Mr. Medford. With all due respect, Mr. Chairman, my daughter 
is not a Presidential appointee. 

Mr. Barton. I guess it is possible that Tennessee is just the 
State of statesmen and everything is always done totally altruisti- 
cally, but in Texas we have had a lot of Presidential appointees and 
gubernatorial appointees that did the best they could, but we have 
always had the State public utility commission looking over their 
shoulder to make sure that what they thought was the best really 
was the best. So, you know, I understand what you are saying, but 
in the Bonneville Power Administration, they too have the same 
charter but their rates are reviewed by the Federal Energy Regu- 
latory Commission. 

I am not casting any aspersions on the good people that have 
been appointed by the President on the TVA Board, but it may be 
that we want to give you a little additional oversight to just make 
sure you stay as altruistic as you have for the last 60 years. 

Mr. Whitfield. Mr. Chairman, my time has expired but if Mr. 
Baker would like to make a brief comment on just how important 
he views this arbitration panel as a recommendation. 
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Mr. Baker. Well, we feel that, summing up, that trust everybody 
but cut the cards. And without real aspersions toward TVA, we just 
feel that a competitive industry— going back quickly, TVA and the 
distributors have had a hand-in-glove relationship for 60 years, 
probably more so than anywhere else in the country. It has been 
a good relationship and we both evidently liked it because that is 
where we were for 60 years. We are in the process of taking the 
hand out of the glove a little bit at this time. Essentially, we feel 
like that in a competitive industry, whether it either is real or per- 
ceived, we think we need the ability to have a third party review 
TVA's wholesale rate proceedings. They may come to the same con- 
clusion that TVA had, that this is the rate, this is the way it ought 
to be. It would make us feel better if a third party review^ it. 

Mr. Barton. Mr. Whitfield, do you have any other questions? 

Mr. Whitfield. No. 

Mr. Barton. Mr. Pickering for 10 minutes. 

Mr. Pickering. Mr. Medford, just to follow up on the last ques- 
tion by Mr. Bryant. That seems very reasonable, why would arbi- 
tration or third party resolution not work from TVA's perspective? 

Mr. Medford. I will not say it will not work, or that it cannot 
work. We are not convinced it adds any value to the process. There 
are varying titles by which this activity we are talking about here 
today goes, some would call it restructuring, which I am coming to 
believe is probably the more accurate. A lot of us would prefer to 
think of it as deregulation. We would like to see deregulation for 
TVA not mean more regulation. 

Mr. Barton. Would the gentleman yield, just real quickly? 

Mr. Pickering. Yes, please. 

Mr. Barton. Assume that we are going to subject TVA to some 
oversight for rates. You do not have to agree with that assumption 
but for debating. Do you want it to be third party arbitration like 
Mr. Baker recommends, FERC like Mr. Fleming recommends, or 
something that nobody has yet recommended but I think might 
work would be State PUCs? If you did not have the option of no 
oversight for rate regulation or rate review, I should say, which of 
those three is least objectionable? 

Mr. Medford. Let me give two answers. TVA's answer would be 
none of the above. 

Mr. Barton. I understand that. 

Mr. Medford. I will give my answer, and I have had some expe- 
rience. As I mentioned I used to work for a private utility and I 
dealt with the California Public Utility Commission and with 
FERC. My choice would be FERC regulation. 

Mr. Barton. FERC, Okay. 

Mr. Pickering. Thank you, Mr. Chairman. Let me step back just 
a second and put where we are 

Mr. Barton. I think Mr. Flail wanted to say something. 

Mr. Pickering. Oh, excuse me. Mr. Flail. 

Mr. FI ALL. If you would yield for just a moment on that. 

Mr. Pickering. I will be glad to yield. 

Mr. FIall. On any type tribunal or group that would get together 
and negotiate the amount of the stranded costs or the terms of the 
strand^ costs, would that include a final decision by that board 
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that would be appealable to the courts by either side that was not 
interested in it, did not like the outcome? 

Mr. Medford. Congressman Hall, I am not expert on the law, 
but my belief is that FERC decisions— most of us have agreed on 
the issue of stranded costs that the appropriate tribunal would be 
FERC— are appealable in Federal court. 

Mr. Hall. Yes. Well, I do not agree with you that FERC ought 
to be the final analysis or final determiner there, but— or anything 
else at the Federal level, but I think if I were you, other than Mr. 
Anderson, I would be a little like the old country store keeper on 
this issue. He said he ignored the impossible and cooperated with 
the inevitable. And that is what you are doing, you all are for de- 
regulation if your provisions are put in it. That is a good state- 
ment, is it not? 

Mr. Medford. Yes, sir. 

Mr. Hall. And I think you have to be parochial there because 
you represent the people you represent. And your goal is your goal 
and you are called upon to carry it out. So I understand that. And 
Mr. Larson, do you agree with his— I will get my time back, I will 
let Mr. Pickering go ahead. 

Mr. Pickering. Mr. Hall, I do not mind yielding to the distin- 
guished gentleman from Texas. 

Mr. Hall. No, I am all right. 

Mr. Barton. We are just going to restart your clock. You basi- 
cally got no question asked before you were interrupted. 

Mr. Pickering. Let me step back just a second to say where we 
are in this process and the substance of it. 

As you who have followed the debate know, when this was origi- 
nally proposed in the House, most of the proposals focused on a 
date certain mandate at the Federal level. Well that now has been 
removed. Chairman Bliley has said with 23 States moving, that is 
no longer necessary, so the Federal mandate has been removed. 
And so that leaves us with getting— it is a little bit more than this, 
but for our focus today, three things right— reliability, and there 
are pretty basic consensus on the reliability provisions, there are 
a few things that may need to be modified but from a fundamental 
perspective, reliability has been addressed in a way that has the 
public power, the co-ops, the registered and investor -owned utili- 
ties, the manufacturers, everyone in basic agreement on the reli- 
ability provisions at which we are looking in the administration bill 
and the other bills that have been introduced in Congress. 

So the question before us, can we get the transmission elements 
right, and how to either establish or provide incentives to get the 
transmission organizations correct. 

And the third thing would be to get the public power provision 
title, TVA title, correct. 

So let me ask a couple of questions that would hopefully address 
that third element that has some overlap in the second and third. 
Mr. Barton had asked Mr. Larson earlier, and let me follow up on 
his question to Mr. Medford concerning your bonding authority and 
who is ultimately responsible if there is default, would it be the 
U.S. taxpayer. If you were to take down the fence and allow TVA 
to sell wholesale, any generation investment that you would engage 
in to accomplish that, would you support explicitly saying that the 
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U.S. taxpayer has no liability with any such bonding authority to 
finance that generation capability? 

Mr. Medford. Any generation that we would contemplate would 
be for the purpose of serving the people of the Valley, let me first 
say that. As I mentioned earlier, Congressman Pickering, the debt 
that we issue today carries the explicit statement that it is not 
backed by the full faith and credit of the Federal Government. 

Mr. Pickering. So if we put something explicit in there, you 
would have no problem with that. 

Mr. Medford. That is correct. 

Mr. Pickering. Okay, that would only be reaffirming what you 
believe is the status quo. 

Mr. Medford. That is correct. 

Mr. Pickering. A follow up question again getting to basic agree- 
ment. And I realize— awhile ago my first question was would you 
support a dispute resolution process or mediation or arbitration. 
You had said that we do not want to see re-regulation versus de- 
regulation. Our dilemma is, Mr. Anderson, I imagine that you do 
not deal with any 10-year contracts on your power supply, is that 
correct? 

Mr. Anderson. None— well, I should not say none. We have in 
the past had some. I n TVA, the contracts that we have are 10-year 
contracts I believe with 1-year termination. 

Mr. Pickering. But in a competitive world, you would look on a 
very short-term whatever is the lowest cost power from whatever 
source that you could obtain it, is that correct? 

Mr. Anderson. Normally a 2 to 3 year would be as long as we 
would ever want to entertain. 

Mr. Pickering. And the dilemma is as we try to go from a non- 
open to a competitive process for the distributors, that they have 
that same ability to move as the market moves. And so I would 
hope that we could reach some type of resolution on that issue as 
to arbitration or some type of process on the contract so the dis- 
tributors do have the ability and the flexibility to move as the mar- 
ket moves. 

Let me— there was a discussion on what limitations, if any, 
should apply to TVA on the generation. You had talked in the pro- 
posals now before Congress, there are already several. One, it 
would be restricted only to wholesale, it would not include retail. 
Two, it would only be excess power that would not be used in the 
Valley. Are there any other limitations? For example, Mr. Larson 
gave an example of a TVA generating facility going into Flouston, 
Texas, outside of the Valley to compete with Enron. Would you 
support a geographic limitation that any generation facility would 
be within the Valley? 

Mr. Medford. I see no problem with that. 

Mr. Pickering. So that the example Mr. Larson used would 
never occur? 

Mr. Medford. That is correct. 

Mr. Pickering. Would there be any other limitation that could 
address Mr. Larson's concerns about TVA being a national compet- 
itor with, in their view, these unfair advantages or subsidies? If 
you do use any of your generation facility to sell wholesale outside 



140 


of the Valley, should that fall under different rules than your other 
lines of operation? 

Mr. Medford. I do not see any advantage to be gained from that. 

I think the two restrictions on sales that I mentioned and the one 
restriction on physical location and generation that you mentioned 
provide a more than adequate response to Mr. Larson's concerns. 

Mr. Barton. Will the gentleman yield? 

Mr. Pickering. Yes. 

Mr. Barton. What about restrictions on the selling of existing 
generation capacity? Should TVA be restricted to selling existing 
generating plant to anybody, or should they be able, if the Gov- 
ernors wanted to, to sell to Enron or Southern Company an exist- 
ing plant within the Valley? 

Mr. Medford. I guess Mr. Chairman, I do not see any huge ad- 
vantage to be gained from such restriction. I will first say to my 
knowledge we do not currently contemplate selling any existing 
generation. 

Let me pose a hypothetical in response. Let us assume— ref- 
erence was made earlier to incomplete nuclear capacity. The big- 
gest part of the investment in that is the Bellefonte plant. Let us 
assume an entity, a private entity, concluded that they could derive 
more economic benefit from that facility than TVA could and could 
afford to complete Bellefonte as a nuclear unit or in some other 
form, and that it was economically beneficial to TVA to sell them 
that capacity; I would hate to see a restriction in place that fore- 
closed that. 

Mr. Pickering. Mr. Medford, TVA has a 10-year debt plan. What 
would your 10-year plan be if we take down the fence to allow TVA 
to sell wholesale, what percentage— as you look at demographic, as 
you look at growth, as you look at your projections of what your 
currently have as far as your generating capacity versus your pro- 
posed generation investment, 5, 10 years from now what do you see 
if we take the fence down of TVA selling wholesale outside of the 
Valley. What would your ratio of in-Valley versus outside of the 
Vall^ be? 

Mr. Medford. My challenge in answering that is that there are 
so many unknowns. You have given me a few facts. We have not 
done planning for specific scenarios of one gets this specific Federal 
legislation in this specific year with these specific provisions. You 
would have to know that to be able to answer that question. 

Clearly I mentioned a very conservative estimate based on the 
current environment continuing is that by 2004 we would need 
3000 more megawatts. And I will say that is very conservative, it 
could be substantially more than that. 

Mr. Pickering. To meet the Valley demand. 

Mr. Medford. The Valley demand. If deregulation were to go 
into play, I think it is quite conceivable that we would lose some 
of our existing load, but without knowing what that legislation 
looks like, it is very difficult to say here exactly how much of the 
Valley load we should plan for. I have a hard time answering your 
question. 

Mr. Pickering. Well, I guess my question is this, if you were to 
plan for a world where the fence is down, would you be in a defen- 
sive or a proactive position of meeting your competitive challenges? 



141 


Would you be hoping to respond to the possible wholesale competi- 
tion coming into the Valley and displacing some of your current 
load that you now supply or would you be wanting to market out- 
side to offset any loss as well? 

Mr. Medford. We would see our primary mission as serving the 
Valley. We would not be building new generation for sales outside 
the Valley. Yes, if we were to lose a substantial portion of our load 
within the Valley, for a variety of reasons, including mitigating 
stranded costs, we would want to be able to market that power out- 
side the Valley. 

Mr. Pickering. Mr. Chairman, if I could just 2 more minutes. 
And again, I ask these questions not with opposition to TVA being 
able to invest in new generation. As a matter of fact, I think it ad- 
vances the objectives we have here, the more generation we have 
in a competitive place, in a competitive market, hopefully the lower 
the cost and the greater the benefit to the distributors, to the mem- 
bers, to the consumers. And so we just need to find a way that it 
is done fairly so that there are not competitive advantages or dis- 
advantages, but I think more generation, whether it is in the Val- 
ley or outside of the Valley is a positive thing for everyone. 

Let me close just with one question. In 1991 and 1992 when the 
Energy Act was passed, if I remember correctly, TVA and the dis- 
tributors supported keeping the fence up and supported not going 
into wholesale competition; is that correct? 

Mr. Medford. I was not involved— I was with TVA at that time, 

I was not involved in those discussions. I can answer for TVA, TVA 
strongly supported that position. 

Mr. Pickering. Now in 1999, looking back on that, would you 
say that was a mistake? 

Mr. Medford. I do not think that was a mistake, I think the pro- 
visions of the 1992 Energy Policy Act that addressed TVA, I think 
were appropriate then, I do not look at them as any kind of mis- 
take. 

Mr. Pickering. But now you are in a situation where you want 
to get into wholesale, so would it not have been better to nave had 
some type of permissive flexibility? 

Mr. Medford. One of the issues that we raised at that time is 
if you look at the typical private entity, very often 95 percent of 
their sales are at retail and 5 percent of their sales are at whole- 
sale. TVA is the reverse of that; on the order of 85 percent of our 
sales are at wholesale and 15 percent at retail. What we pointed 
out at the time is that there is not that active a wholesale market 
outside the fence for us to compete with. We see that to bring down 
the fence and remove the anti-cherry-picking amendment, that 
should be done at the same time that there is retail— Federal retail 
competition legislation, which will lead to a much more active 
wholesale market. 

Mr. Pickering. So you are saying in this context it is the right 
thing to do and in that context it was not. 

Mr. Medford. That is correct. 

Mr. Pickering. Okay. Thank you very much, Mr. Chairman. 

Mr. Barton. The gentleman from Texas wish 

Mr. Hall. Mr. Chairman, I have a unanimous consent request 
that Congressman Clement, who is not a member of this sub- 
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committee and all of the other members of the subcommittee have 
a right to submit questions— have 2 weeks to submit questions and 
ask for a reasonable time so that they may be answered. 

Mr. Barton. Would you amend that to 1 week? 

Mr. Hall. No— yes, sir, since you are chairman. 

That was what I really wanted to start with. 

Mr. Barton. Amend it to 1 week and there will be no objection. 

Mr. Hall. I so amend it. 

Mr. Barton. Does Mr. Whitfield or Mr. Bryant have one question 
that they are just burning to ask before we conclude? 

Mr. Bryant. I would I ike to make a comment if I could. 

As I sat here and— and I have sat in hearings like this in Wash- 
ington and heard much similar testimony before, and sat in num- 
bers of meetings that not only the chairman of this committee has 
set up, but the full committee has set up, in talking about this very 
important issue; and so many times I just keep circling around and 
coming back to the same issues. We have got an entity here, TVA, 
that has represented this district well, this region well, over the 
years. But yet within the Valley, we have got customers of the TVA 
who want choice, which those are not unreasonable issues here. 
Competition is coming, competition should bring low prices, reli- 
ability, new technology, innovation, things that competition always 
brings, and it is coming all around us. And as I said earlier, we 
cannot remain in a status quo, we cannot for the long term be an 
island. I think it is inevitable, although it may not be inevitable 
this year. Politically, you have got the Senate and you have got the 
House and you have got the President and all these things, but 
from a competitive market force, it is. 

But I want to urge my colleagues, and particularly those in the 
TVA Caucus and the delegation, that oftentimes I can recall trying 
cases and picking a jury and it was a process like this, where we 
had rounds of picking jurors and people would be challenged off of 
that and you thought it was going along very well and then, when 
that last round occurred and you sat back and looked at the final 
panel of 12, you wondered what in the world happened, this is ter- 
rible. And you wanted to get sick at that point. 

But I want to urge us not to allow this to happen here, because 
I see that as a possibility. There are those out there— and Mr. 
Larson, I do not believe is one of those, but there are people out 
there that would like to see the TVA stay within the fence in an 
ideal world for them but they be allowed to come in there and sell 
to people like Mr. Anderson and Mr. Fleming and Mr. Baker, and 
they would like to see TVA stretched out sort of on a line and hung 
out to dry with no ability to build new facilities to produce new 
generation, even though the Valley is growing dynamically. And 
just look at this past summer and how we had power basically in 
our homes, sustained throughout even though we had record-set- 
ting demand— TVA met that burden. 

And again, as we go through this, I appreciate everything that 
is being said here, but we are talking about apples and oranges. 
And to try to get an equal playing field and to try to hamstring 
TVA in the interest of a so-called level playing field when you are 
talking about apples and oranges, I do not know how we get there, 

I really do not, and I have struggled with this, and I know every- 
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body on this panel has struggled with this, and I just again appre- 
ciate the courtesy and the leniency and the sympathies that this 
Chairman and ranking member and others have given us all in 
this area as we struggle through this process of what is TVA going 
to look like, all in the interest ultimately of your customers and our 
constituents. 

And I thank the chairman. 

Mr. Barton. Thank you. Congressman. 

I want to thank the panel for your testimony. I want to thank 
the great State of Tennessee for allowing us into the hearing room 
here in the State Capitol, and the Speaker, Mr. Naifeh, for his 
courtesy. 

I want to let the witnesses and the audience know that this is 
not just another hearing. I am going to sit down with the members 
that are here today and others that are not. The current draft that 
is out for discussion has no TVA title, the next draft, it is my inten- 
tion to put it out late this week, it will have a TVA title, and a 
lot of what has been said here, we are going to try to assimilate 
into that title. 

It is my goal at the request and the suggestion of Congressman 
Bliley, the full committee chairman, to try to put together a bipar- 
tisan consensus draft within the next 2 weeks, sch^ule a legisla- 
tive hearing on it if not next week, the week after, move to markup 
and report the bill to full committee sometime no later than mid- 
October. 

So I know that you all have been talking about this for a long 
time and as Congressman Bryant has pointed out. Congress is a 
complex situation, we have got to go subcommittee, full committee, 
floor and you have got to go subcommittee, full committee, floor in 
the Senate and you have got to go to the conference between the 
House and the Senate and then you have got to have the President 
sign off on it. So there is absolutely no guarantee that we are going 
to move a Federal bill this year or early next year, but it is my in- 
tention to move a bill and I am going to exercise every bit of influ- 
ence that I have to move a comprehensive bill on a bipartisan fash- 
ion that is fair. And I cannot see a way to move a bill if there is 
not a TVA section. TVA is too big, it is too dynamic a region, there 
are too many Congressmen and Senators that are influential, in- 
cluding the majority leader in the Senate, Senator Lott. So it is ab- 
solutely incumbent that if you can get together, you get together, 
and you do it sooner rather than later. 

I heard the same testimony that everybody else did and I read 
the testimony last evening, and I do not see anything irreconcilable 
in these positions. I mean you have got a little bit about who arbi- 
trates, you have third party or FERC or nobody, and you have got 
the basic question of let the fence stay up or let the fence go down, 
but I think; the market has almost dictated that the fence is going 
to come down. And I say almost because it is theoretical that you 
could keep it up. 

So I really encourage you folks to put your thinking caps on and 
give the Congressmen from the region the best part of your wisdom 
this week or next week because at least in the House, at least at 
my subcommittee, we are going to try to move this train. 

And with that, this hearing is adjourned. 
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[Whereupon, at 12:10 p.m., the subcommittee was adjourned.] 
[Additional material submitted for the record follows:] 

Prepared Statement of J ames E. Ferrell, Chairman, Coalition for Fair 
Competition in Rural Markets 

Mr. Chairman, on behalf of The Coalition for Fair Competition in Rural Markets 
(the "Coalition"), an organization comprised of private companies in the retail pro- 
pane industry and of national and state propane trade associations, I appreciate the 
opportunity to submit written testimony as part of the record of the hearing on the 
role of the Tennessee Valley Authority that the Energy and Power Subcommittee 
of the Flouse Commerce Committee conducted on September 13, 1999. I am grateful 
for the opportunity to discuss an issue that threatens the very existence of the near- 
ly 8,000 small business owners who comprise our propane industry. 

On behalf of the thousands of propane business owners across the United States, 
the Coalition submits for this committee's consideration information which dem- 
onstrates that Rural Electric Cooperatives (RECs), established for the sole purpose 
of generating and providing electricity to rural areas of the nation, are now taking 
advantage of their special status as federally subsidized, tax exempt organizations 
to enter retail propane gas distribution and other lines of business wholly unrelated 
to electricity. In doing so, RECs are leveraging the tremendous economic advantages 
that they alone enjoy as federally subsidized, tax exempt businesses to compete 
against private sector, mostly small, businesses which do not enjoy the same federal 
benefits. The unfairness and difficulty our industry faces is obvious. No business, 
small or large, can survive in the long-run competing against federally-subsidized, 
tax exempt operations. 

F rom the outset, I must stress that while the Coalition believes there are signifi- 
cant questions about whether RECs can in fact legally enter new lines of business, 
we are not seeking Congressional action to prohibit RECs from entering the highly 
competitive propane market. Nor are we challenging the subsidies and tax benefits 
that RECs receive for their electric operations. 

Rather, we are focused on the very narrow issue of ensuring that, if RECs are 
permitted to enter new lines of business, Congress act to require that such entry 
be on exactly the same basis as any private sector competitor— without the benefit 
of federal subsidies and tax exempt status. As Congress considers utility restruc- 
turing legislation in the coming weeks, this issue is the top priority of the nation's 
propane industry and is a fundamental "life or death" concern we urge you to ad- 
dress. 

/. The Purpose of Rural Electric Cooperatives 

RECs are independent, electric utility businesses whose primary purpose is to pro- 
vide at-cost electric service to their customer/owners. RECs first received significant 
federal benefits in 1923 when section 231(10) of the Revenue Act of 1916, which pro- 
vided exemption from federal income tax, to certain insurers, ditch/irrigation co- 
operatives, and telephone cooperatives was interpreted to also apply to Electric Co- 
operatives (That provision is now section 501(c)(12) of the Internal Revenue Code). 
The exemption from federal income tax remains one of the RECs' most valuable fed- 
eral benefits. RECs received the other major component of their federal benefits ad- 
vantage pursuant to enactment of the Rural Electrification Act (REA) in 1936. Be- 
ginning in the late 1930s, RECs became eligible for loans whose interest rates were 
subsidized by the federal government. 

These federal benefits were granted to RECs not to foster competition with the 
private sector, but rather to encourage electrification of rural r^ions of the country 
which the private sector had avoided because it was not profitable. To the extent 
tax exemption and loan subsidy promote the original intent of the REA, which was 
the electrification of rural America, the Coalition perceives no issue requiring this 
committee's attention. Flowever, to the extent the tax exemption and loan subsidy 
promote an anticompetitive advantage to RECs as they enter into the propane mar- 
ket and other sectors of the economy where robust private sector competition al- 
ready exists, the Coalition perceives a profound threat to the fundamental values 
of a free-market economy and we urge Congressional action to correct this situation. 

II. Anti -Comp^itive Advantage 

Because of our industry's serious concern about the REC problem, we commis- 
sioned National Economic Research Associates (NERA), a nationally known eco- 
nomic consulting firm, to conduct an economic analysis of the problem. NERA's 
study, entitled "Why Entry by Rural Electric Cooperatives into Propane Distribution 
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is Anticompetitive," inciuded some findings that were startiing and sobering for our 
industry. 

For exampie, NERA documented that dozens of RECs across the country have ai- 
ready entered the retaii propane business. Undoubtediy, more wiii do so in the fu- 
ture. Most notabiy, however, the report found that REC entry into retaii propane 
markets actuaiiy threatened competition (because subsidized, tax-exempt RECs 
drive out private sector competitors) and hurt consumers who in the iong-run wiii 
suffer from a iess competitive marketpiace and higher prices. We have inciuded a 
portion of the executive summary of the NERA r^ort with our testimony. 

Muitipie propane retaiiers in most communities across the country are evidence 
of a vitaiiy competitive retaii propane industry. It is wideiy agreed that REC entry 
into the retaii propane markets is not essentiai to reduce propane prices, to benefit 
rurai economies or to serve unmet needs. In the absence of any compelling reason 
for the federal government to subsidize activity in the retail propane industry, REC 
entry only serves to distort free-market competition. RECs can threaten to skew 
standard competitive forces in three primary ways: anticompetitive cost-shifting, 
anticompetitive cross-subsidization, and misinformation to consumers. 

Cost-shifting occurs if the costs incurred by a REC's propane affiliate migrate to 
the books of its core electricity business. These costs are subsequently recouped in 
higher electricity prices. Consumers are ultimately harmed in two ways: electricity 
prices are higher than they otherwise would be, and efficient independent propane 
distributors lose market share to the REC's propane affiliate, whose costs are artifi- 
cially reduced by the cost-shifting. If the REC's propane affiliate then increases its 
share of the market significantly, the reduction in competition would provide it the 
opportunity to increase prices above competitive levels. 

Cross subsidization occurs when the REC's parent electricity business supplies 
services to its affiliate but the affiliate does not compensate the parent for the true 
costs of these services, if at all. The most apparent example of cross-subsidization 
arises if the propane affiliate obtains access to low-interest loans that would not be 
available but for the special tax-exempt, government subsidized status of the parent 
REC. Such artificial interest-savings could significantly distort competition between 
REC propane affiliates and independent propane retailers who obviously lack access 
to discount capital. Cross-subsidization also occurs if the propane affiliate uses the 
REC's corporate logo and trademark— assets built up over many years with the ben- 
efit of tax-exempt status and federally subsidized loans. RECs also cross-subsidize 
their affiliate if the propane affiliate benefits from market intelligence that could 
only be obtained by the parent REC, such as Coop meter readers identifying which 
Coop customers have propane tanks on their property. 

Finally, co-marketing and joint branding of electricity and propane by an REC 
and its propane affiliate may result in consumer confusion. Consumers may be false- 
ly led to believe that propane services are regulated by state authorities: they might 
attribute a level of reliability or superior quality to the propane service; or they 
might question whether or not they are obliged to purchase their propane, as they 
are r^uired to purchase their electricity, from the REC. To the extent consumers 
are misled on any of these issues, they may be willing to pay higher prices or accept 
lower quality for REC propane when, in fact, alternative suppliers provide cheaper 
and/or higher quality services. 

Mr. Chairman, the anticompetitive harms just enumerated are not merely the hy- 
pothetical musings of an economist; they are real harms that are beginning to 
wreak havoc on the retail propane industry. To combat this threat to the open and 
fair competition that is so vital to our economy, the Coalition recommends imme- 
diate and decisive action by this committee so that RECs already active in, or con- 
templating entry into, the propane market will henceforth compete for market share 
without the unfair benefit of federal loan subsidy and exemption from federal in- 
come tax. 

III. Examples of REC Activity In the Propane Business 

To appreciate the great danger that federally subsidized, tax exempt Rural Elec- 
tric Cooperatives present to the small business owners who comprise the retail pro- 
pane industry, consider information regarding RECs operating in Alabama, Michi- 
gan, Kentucky, and Texas. These examples are representative of the anticompetitive 
activities engaged in by RECs nationwide: 

Coosa Valley. In September 1996, Coosa Valley Electric Cooperative (Coosa Elec- 
tric), a federally subsidized, tax exempt REC located in Taledega, Alabama, pur- 
chased a 100 percent interest in an existing propane distributor (DeKalb), which re- 
tained its name and became the sole operating unit in a for profit subsidiary of 
Coosa Electric, known as Coosa Valley Propane Services (Coosa Propane). Informa- 
tion obtained through various public records indicate that Coosa Propane appears 
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to have been financed with federaiiy subsidized, beiow market ioans not avaiiabie 
to private businesses in the iocai retaii propane industry. Based on Coosa Propane's 
1996 finandai statements, Coosa Propane appears to have obtained the neariy 
$3,000,000 required to purchase DeKaib and estabiish itseif in the propane market 
by borrowing funds from the Nationai Cooperative Services Corporation (NCSC), a 
subsidiary of the Cooperative Finance Corporation (CFC), which is a tax exempt, co- 
operative bank for RECs buiit on the subsidized, tax exempt earnings of Cooperative 
members. It aiso appears that Coosa Eiectric engaged in short-term borrowing of 
below market funds from CFC and then provided Coosa Propane with over $250,000 
in uncoiiateraiized, non interest bearing ioans to heip meet Coosa Propane's start- 
up costs. 

Moreover, Coosa Propane may have engaged in predatory pricing to obtain market 
share. Aithough it has not been possibie to obtain a detaiied account of Coosa 
Propane's finances, Coosa Eiectric's income statement for 1997 raises the reai possi- 
biiity that its subsidiary Coosa Propane, engaged in predatory pricing to gain iocai 
market share. The Coosa Eiectric income statement appears to show a ioss of 
$403,538 from its propane operations, based on propane saies of $2,181,434 and pro- 
pane expense of $2,584,972. 

Finaiiy, unfair competitive advantage appears to have fueied expiosive growth in 
DeKaib/Coosa Propane saies. In the first nine months foliowing the acquisition of 
DeKaib, Coosa Propane increased DeKaib's annuaiized propane saies from roughiy 
1.75 miiiion gaiions to over 3 miiiion gaiions, an increase of over 70 percent. As one 
iocai propane businessman testified in a suit against Coosa Eiectric, "the growth of 
the propane industry is so smaii, the oniy way [Coosa Propane] can survive is by 
taking my customers." 

Great Lakes Energy Cooperative. Great Lakes Energy Cooperative (GLEC) is a 
Michigan REC that vigorousiy promotes the idea of "one-stop shopping" for aii of 
a customer's energy needs, inciuding propane service. Materiais obtained through 
pubiic sources indicate that GLEC's for profit propane subsidiary is unfairiy advan- 
taged by combining business operations with GLEC, and by capitaiizing on GLEC's 
reputation and trademarks, vaiuabie business assets developed over many federally 
subsidized, tax exempt years. Also, GLEC customers have the option of receiving a 
single bill for both propane and electricity, and deal with both products at the same 
customer service centers and on the same world-wide-web site. Moreover, GLEC's 
logo is prominently displayed on the propane subsidiary's trucks and advertise- 
ments, providing the propane subsidiary the instant and commercially valuable as- 
sets of name recognition, reputation for reliability, and presumption of state regula- 
tion, attributes which adhere to the parent REC. 

Additionally, federally subsidized, tax exempt GLEC use of meter-readers pro- 
vides unfair competitive advantage over private, tax paying, non-subsidized propane 
retailers if the full cost of the meter-reader work for the propane subsidiary is not 
paid by GLEC. Public information indicates that GLEC meter-readers identify pro- 
pane consumers for marketing campaigns and door-drop propane flyers, and enable 
GLEC's propane subsidiary to provide value added (e.g. "metered") propane service. 

Kentucky RECs. Four RECs entered into for profit joint ventures with one of the 
nation's largest propane concerns and appears to have capitalized on the RECs' fed- 
erally subsidized, tax exempt good will and customer lists to gain unfair advantage 
in the local retail propane markets. 

Hilco Electric. In 1997, federally subsidized, tax exempt Flilco Electric Coopera- 
tive, located in Itasca, Texas, entered the propane market through a subsidiary and 
appears to have unfairly bolstered it's subsidiary's competitive advantage by enter- 
ing into a management contract to provide the propane subsidiary administrative 
and equipment services at below cost. Also, by making substantial capital invest- 
ments on behalf of the subsidiary, investments later reimbursed by the subsidiary, 
Flilco appears to have conferred on the subsidiary the significant advantage of 
avoiding state sales tax. 

Mr. Chairman, this anecdotal information represents only the tip of the iceberg, 
and is shared with the committee to illustrate the serious harm which can befall 
a small propane business when federal benefits skew competition in local markets. 
Short of Congressional action to bar RECs from the retail propane industry alto- 
gether, establishing a statutory regime that will ensure that neither federal sub- 
sidies nor tax benefits favor REC activity is an absolute necessity to ensure the con- 
tinued viability of the nation's retail propane industry. 

IV. Recommendation 

Mr. Chairman, we believe a fair and equitable solution to this problem exists. In 
short, we believe the solution is to simply draw a clear and unambiguous line which 
prevents RECs from using their federal subsidies or tax-advantaged status to com- 
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pete in lines of business outside of electricity and to provide for public disclosure 
of REC finances and operations to ensure that anticompetitive cost-shifting and 
cross-subsidization are not occurring. 

More specifically, we urge the committee to include a provision in the upcoming 
utility restructuring legislation that would: 

• Unequivocally prohibit the use, directly or indirectly, of any asset or resource de- 

veloped with federal subsidies or tax advantaged status, to compete in any line 
of business not directly related to the generation or saleof electricity: 

• Require public disclosure from all RECs that engage in businesses unrelated to 

their core electrical service business of their business dealings in these lines of 
business. This disclosure must include details about the financing and oper- 
ations of any subsidiary companies. The REC's finances must be transparent to 
ensure that anticompetitive cost-shifting and anticompetitive cross-subsidization 
do not occur; and, 

• Include a private cause of action against an REC and/or its affiliate for violation 

of these provisions. Only by providing a credible policing mechanism can the 
committee ensure viable deterrence. 

Mr. Chairman, we thank you for this opportunity to submit written testimony and 
to make you and this subcommittee aware of the serious situation the propane in- 
dustry now faces. Utility restructuring legislation offers an excellent opportunity 
and vehicle for addressing and correcting the problem we face. We look forward to 
working with you and members of the Committee to address our concerns. 



